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In the District Court of the United States

for the District of Oregon

No. Civ. 6757

LEE GWAIN TOY and LEE GWAIN DOK, by

Their Father and Next Friend, LEE BEN
KOON,

Plaintiffs,

vs.

DEAN G. ACHESON, Secretary of State of the

United States of America,

Defendant.

COMPLAINT

Comes now Lee Gwain Toy and Lee Gwain Dok,

by their father and next friend, Lee Ben Koon, and

for cause of action allege as follows

:

I.

That plaintiffs, Lee Gwain Toy and Lee Gwain
Dok, bring this action through their father and

next friend, Lee Ben Koon, a citizen of the United

States and a resident of Portland, Multnomah
County, Oregon.

II.

That the defendant. Dean G. Acheson, is the duly

appointed, qualified and acting Secretary of State

of the United States of America; and that the

American Consul General at Hong Kong is an
officer of the United States and an executive official

of the Department of State of the United States,
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acting under and by direction of defendant, Dean

G. Acheson, as Secretary of State.

III.

That jurisdiction of this action is conferred upon

this court by Section 503 of the Nationality Act of

1940, 54 Stat. 1171, 8 U.S.C. 903.

IV.

That the plaintiff, Lee Gwain Toy, was born in

Lun Hing Village, Kwang Tung, China, on the 14th

day of March, 1934, and plaintiff, Lee Gwain Dok,

was born in Lun Hing Village, Kwang Tung, China,

on the 12th day of December, 1932, and they are

presently residing in Hong Kong, and are citizens

of the United States under Section 1993 of the Re-

vised Statutes, 8 U.S.C. 6, First Edition.

V.

Lee Ben Koon, the father of the plaintiffs, was

born in China in the year 1912 and arrived in the

United States at Seattle, Washington, April 9,

1928, on the Steamship President Grant and was

then admitted into the United States as a Citizen

thereof on the ground and for the reason being that

he was a foreign born son of a native citizen of the

United States, as provided for by Section 1993 of

the Revised Statutes, 8 U.S.C. 6, First Edition.

VI.

That the plaintiffs, Lee Gwain Toy and Lee Gwain
Dok, are citizens of the United States under Section

1993 of the Revised Statutes, 8 U.S.C. 6, First Edi-
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tion, and claim the City of Portland, Oregon, as

their permanent residence, which is the place of

residence of their father and within the jurisdiction

of this court; that plaintiffs claim the right of en-

tering the United States as Nationals and/or Cit-

izens of said United States.

VII.

That said Lee Ben Koon caused to be filed with

the American Consul General at Hong Kong his

affidavit—application, dated February 9, 1952, pre-

pared in accordance with the regulation for a pass-

port or travel document in behalf of the said Lee

Gwain Toy and prepared a similar affidavit-appli-

cation, dated March 17, 1952, in behalf of Lee Gwain

Dok, in order that the plaintiffs would be eligible

to purchase transportation to the United States in

order to apply for admission as Citizens thereof at

a port of entry imder the Immigration Laws.

VIII.

That although the plaintiffs have been inter-

viewed by the said American Consulate at Hong
Kong, no action has been taken by the said Con-

sulate concerning the issuance of passports or travel

documents and the plaintiffs believe and therefore

allege that the said American Consulate has no in-

tention of issuing to plaintiffs passports or travel

documents, and that the said American Consulate's

failure to issue such passports or travel documents

constitutes an unreasonable and unfair delay and

a denial of plaintiffs' rights as American Citizens,
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and plaintiffs have been thereby denied from coming

to the United States and from applying and pre-

senting the proof of their citizenship to the Immi-

gration and Naturalization Service at a port of

entry; that since the said American Consulate has

refused to take any action as aforesaid, there has

been no official denial of the plaintiffs' petitions by

the said American Consulate and, therefore, the

defendant did and has refused to take cognizance

of any appeal, and that the said American Con-

sulate by their delaying tactics has prevented the

plaintiffs from taking any action by appeal or

otherwise, and the plaintiffs' only remedy is under

Section 503 of the Nationality Act of 1940 for the

reason that they can obtain no relief whatsoever

from the said American Consulate.

IX.

That this case is held subject to investigation and

consideration under a new and secret system limited

to the Chinese Race, devised by the American

Consul General at Hong Kong, not within any

regulation, and of a class restriction within the

term "Class Legislation" and therefore is in viola-

tion of law.

X.

That plaintiffs, Lee Gwain Toy and Lee Grwain

Dok, claim United States Nationality and Citizen-

ship in good faith and on a substantial basis.

Wherefore, plaintiffs, Lee Gwain Toy and Lee

Gwain Dok, pray for an order and judgment of this

court as follows:
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(1) That an order directed to the defendant,

Dean G. Acheson, to issue and grant plaintiffs a

Certificate of Identity in order that they be eligible

to obtain transportation to the United States and

be temporarily admitted under bond, in the sum

of $500.00 each, for the purpose of prosecuting said

claims of citizenship in this court.

(2) That a decree be entered herein adjudging

Lee Gwain Toy and Lee Gwain Dok to be Nationals

and/or Citizens of the United States.

(3) That plaintiffs be granted such other and

further relief as may be just in the premises.

/s/ RODNEY W. BANKS,

/s/ J. P. SANDERSON,
Attorneys for Plaintiff.

[Endorsed] : Filed December 19, 1952.

[Title of District Court and Cause.]

ANSWER

Comes now Henry L. Hess, United States At-

torney for the District of Oregon, and Victor E.

Harr, Assistant United States Attorney, for and on

behalf of the defendant above named, and in answer

to the complaint on file herein, admits, denies and

alleges as follows:

1. Denies the allegations of Paragraph I.

2. Admits that during the times involved herein,

the allegations as contained in Paragraph II of said

complaint were true.

3. Admits the allegations of Paragraph III.
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4. Answering Paragraphs IV, V, VI, VII, VIII,

IX and X, defendant lacks information as to the

truth or falsity of the allegations therein contained,

and therefore denies the same and puts plaintiff to

proof thereon.

Wherefore, defendant, having fully answered

plaintiff's complaint, prays that the same be dis-

missed and held for naught and that defendant re-

cover its costs and disbursements incurred herein.

HENEY L. HESS,
United States Attorney for

the District of Oregon;

/s/ VICTOR E. HARR,
Assistant United States

Attorney.

I, Victor E. Harr, Assistant United States At-

torney for the District of Oregon, hereby certify

that I have made service upon the plaintiffs of the

foregoing Answer of defendant by depositing in the

United States Post Office at Portland, Oregon, on

the 16th day of February, 1953, a duly certified copy

thereof, enclosed in an envelope, with postage

thereon prepaid, addressed to Rodney W. Banks,

1208 Public Service Building, Portland 4, Oregon,

and J. P. Sanderson, 301-2 Second & Cherry Build-

ing, Seattle 4, Washington, attorneys of record for

plaintiffs.

/s/ VICTOR E. HARR,
Assistant United States

Attorney.

[Endorsed] : Filed February 16, 1953.
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[Title of District Court and Cause.]

MOTION TO DISMISS

The Attorney General of the United States, by

and through Henry L. Hess, United States At-

torney for the District of Oregon, and Victor E.

Harr, Assistant United States Attorney, moves the

Court for an order dismissing the above-entitled

case upon the ground and for the reason that the

complaint herein, on its face, shows that applications

for passports have not been denied plaintiffs and

therefore plaintiffs have not been denied any rights

on their alleged claim of citizenship, a jurisdictional

requirement under Title 8, Section 903, U.S.C.

Dated at Portland, Oregon, this 6th day of April,

1953.

HENRY L. HESS,
United States Attorney for

the District of Oregon;

/s/ VICTOR E. HARR,
Assistant United States

Attorney.

Affidavit of Service by Mail attached.

[Endorsed] : Filed April 6, 1953.
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[Title of District Court and Cause.]

MOTION FOR SUBSTITUTION OF
PARTY DEFENDANT

The plaintiffs move the court as follows:

For an order substituting John Foster Dulles,

Secretary of State of the United States of America,

as party defendant for Dean G. Acheson, formerly

Secretary of State of the United States of America,

on the ground that said Dean G. Acheson has ceased

to hold the office of Secretary of State of the United

States of America and that the said John Foster

Dulles has been appointed to such office and quali-

fied as such officer of the United States of America,

and that there is substantial need for continuing and

maintaining the above-entitled action.

RODNEY W. BANKS,

J. P. SANDERSON,

By /s/ RODNEY W. BANKS,
Of Attorneys for Plaintiffs.

[Endorsed]: Filed April 15, 1953.

[Title of District Court and Cause.]

AFFIDAVIT IN SUPPORT OF MOTION FOR
SUBSTITUTION OF PARTY DEFENDANT

State of Oregon,

County of Multnomah—ss.

I, Rodney W. Banks, being first duly sworn, de-

pose and say:
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That I am one of the attorneys for the plaintiffs

in the above-entitled action. That Dean Gl. Acheson

ceased to be Secretary of State of the United States

of America by resignation on the 22nd day of Janu-

ary, 1953, on which date John Foster Dulles was

sworn in and qualified as Secretary of State of the

United States of America by appointment of the

President of the United States of America. That

the American Consul General at Hong Kong, China,

is now acting under and by direction of the said

John Foster Dulles, Secretary of State of the

United States of America. That the said John

Foster Dulles, Secretary of State of the United

States of America, has not indicated any change in

ruling or attitude concerning relief prayed for in

plaintiffs' complaint from that of his predecessor,

the defendant above named.

That in order to obtain the relief prayed for in

plaintiffs' complaint, under the provisions of Sec-

tion 503 of the Nationality Act of 1940, 54 Stat, at

large 1171; 8 U.S.C.A., 903, it is necessary to con-

tinue and maintain, and there is substantial need

for continuing and maintaining, said action, and

that the said John Foster Dulles, Secretary of State

of the United States of America, be substituted as

party defendant under the provisions of Rule 25-D

of the Court Rules of Procedure.

/s/ RODNEY W. BANKS.
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Subscribed and sworn to before me this 14th day

of April, 1953.

[Seal] /s/ CARRIE BELLE CANN,
Notary Public for Oregon.

My commission expires Oct. 1, 1955.

[Endorsed] : Filed April 15, 1953.

In the District Court of the United States

for the District of Oregon

Civ. 6622

WOO CHIN CHEW, by His Next Friend, WOO
YUEN PAK,

Plaintiff,

vs.

DEAN G. ACHESON, Secretary of State of the

United States of America,

Defendant.

Civ. 6751

JOONG TUNG YEAU, by His Brother and Next

Friend, JOONG YUEN HING,
Plaintife,

vs.

DEAN G. ACHESON, Secretary of State of the

United States of America,

Defendant.
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Civ. 6752

LEE WING GUE, by His Father and Next Friend,

LEE SUN YUE,
Plaintiff^

vs.

DEAN G. ACHESON, Secretary of State of the

United States of America,

Defendant.

Civ. 6757

LEE GWAIN TOY and LEE GWAIN DOK, by

Their Father and Next Friend, LEE BEN
KOON,

Plaintiffs,

vs.

DEAN G. ACHESON, Secretary of State of the

United States of America,

Defendant.

Civ. 6762

LOUIE HOY GAY, by His Father and Next

Friend, LOUIE FOO,
Plaintiff,

vs.

DEAN G. ACHESON, Secretary of State of the

United States of America,

Defendant.
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Civ. 6763

CHIN CHUCK MING and CHIN CHUCK SANG,

by Their Next Friend and Father, CHIN AH
POY,

Plaintiffs,

vs.

DEAN G. ACHESON, Secretary of State of the

United States of America,

Defendant.

MEMORANDUM OPINION

May 25, 1953

James Alger Fee, Chief Judge

:

In each of these cases, it has been represented

that the petitioner is a resident of China who has

never been in the United States and who claims

citizenship by birth in a foreign country through

his father, who is claimed to be a citizen of the

United States. The history of the Chinese cases

which have been administratively handled with ap-

peal to the appellate courts of the federal system

convinces the Court that the statute under which

these cases were brought was not intended as a sub-

stitute for the administrative hearing by experts,

which has been used for half a century. The danger

of fraud in these cases has been apparent during

that time, and, with the present disturbed political

situation in China, which also affects the world, it

is the opinion of the Court that the State Depart-

ment should not be required to bring these persons

into the country and release them for the purpose
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of trying out the question of their citizenship in

the courts.

Aside from that point, however, in these cases

the proceeding was originally brought against Dean

G. Acheson, as Secretary of State, and in each a

motion has been made to substitute John Foster

Dulles. The Court is of opinion that the new Sec-

retary of State should have an opportunity to have

these questions passed upon originally by his ad-

ministrative staff, and thereafter, if this statute is

applicable, the actions could be filed again. The

Court therefore finds that the plaintiffs have not

shown that there is a substantial need for continuing

the within actions against John Foster Dulles, suc-

cessor to Dean Gr. Acheson, or that the former adopt

or continue or threaten to adopt or continue the

action of his predecessor. In view of the fact that

substitution cannot be made, the Court dismisses

each of these causes.

The last case differs from the others in that no

motion for substitution has been filed. The same

considerations apply. But, under the circumstances,

it is dismissed for failure to prosecute.

[Endorsed]: Filed June 1, 1953.
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In the United States District Court

for the District of Oregon

Civil No. 6757

LEE CWAIN TOY and LEE GWAIN DOK, by

Their Father and Next Friend, LEE BEN
KOON,

Plaintiffs,

vs.

DEAN O. ACHESON, Secretary of State of the

United States of America,

Defendant.

ORDER OF DISMISSAL

This matter came on to be heard before the un-

dersigned Judge on Monday, April 20, 1953, upon

motion of defendant by and through Henry L. Hess,

United States Attorney for the District of Oregon,

and Victor E. Harr, Assistant United States At-

torney, for an order dismissing the above-entitled

case upon the ground and for the reason that the

complaint on its face shows that application for

passport had not been denied plaintiffs and there-

fore plaintiffs have not been denied any rights on

their alleged claim of citizenship, a jurisdictional

requirement under Title 8, Section 903, U.S.C.A.

;

and it appearing that there is on file in the within

cause a motion of plaintiffs, through their attorneys,

Rodney W. Banks and J. P. Sanderson, for an
order to substitute John Foster Dulles, Secretary

of State of the United States of America, as party

defendant for Dean G. Acheson, formerly the Sec-
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retary of State of the United States of America, on

the ground that there is substantial need for con-

tinuing and maintaining the above-entitled action;

and further that it having been stated into the rec-

ord by plaintiffs' counsel that plaintiffs have never

resided in the United States ; and the Court having

considered the record herein, statement of counsel,

Rodney W. Banks, of attorneys for plaintiffs, and

Victor E. Harr, of attorneys for defendant, and

being of the opinion that Congress in enacting Sec-

tion 903, Title 8, U.S.C.A., never intended said sec-

tion to be applicable to the claims of the nature

herein asserted by plaintiff, and being advised in

the premises, it is

Ordered that plaintiffs' motion to substitute John

Foster Dulles, Secretary of State of the United

States of America, as parfcy defendant for Dean

G. Acheson, be and it is hereby denied, and

It Is Further Ordered that defendant's motion

to dismiss the above-entitled cause upon the ground

and for the reason that the complaint on its face

shows that plaintiffs' applications for passports had

not been denied them, be and the same is hereby

allowed, and

It Is Further Ordered that the within cause be

and the same is hereby dismissed for the following

reasons

:

1. That the application as made to the American

Consulate Officer of the Department of State by

plaintiffs to permit plaintiffs' entry into the United

States has never been denied plaintiffs;

2. That jjlaintiffs have failed to show, in accord-
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ance with Rule 25 (d), Federal Rules of Civil Pro-

cedure, that there is a substantial need for continu-

ing the within action or that John Foster Dulles,

successor to Dean G. Acheson, adopts or continues

or threatens to adopt or continue the action of his

predecessor in enforcing a law averred to be in

violation of the Constitution of the United States;

3. That plaintiffs have never resided in the

United States ; and

4. That the Congress in enacting Section 903,

Title 8, U.S.C.A., never intended that individuals

asserting claims such as that asserted by plaintiffs

herein, who have lived their lives as Chinese and

who have never been in the United States, have the

status and right to avail themselves of Section 903,

Title 8, U.S.C.A.

Made and entered this 18th day .of June, 1953.

/s/ JAMES ALGER FEE,
District Judge.

[Endorsed] : Filed June 18, 1953.

[Title of District Court and Cause.]

NOTICE OF APPEAL
To

:
Henry L. Hess, United States Attorney for the

District of Oregon, attorney for defendant

:

Notice is hereby given that Lee Gwain Toy and
Lee Gwain Dok, by Lee Ben Koon, their next friend,

the plaintiffs above named, hereby appeal to the

United States Court of Appeals for the Ninth Cir-
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cuit from the judgment docketed and entered in

this action on the 18th day of June, 1953, in favor

of the defendant and against plaintiffs.

/s/ RODNEY W. BANKS,
Of Attorneys for Plaintiffs

;

J. P. SANDERSON,
Of Attorneys for Plaintiffs.

Service of copy acknowledged.

[Endorsed] : Filed August 11, 1953.

[Title of District Court and Cause.]

BOND FOR COSTS

Know All Men by These Presents, That we, Lee

Gwain Toy and Lee Gwain Dock by Lee Ben Koom,

their next friend, and the American Surety Com-

pany of New York, as Surety, are held and firmly

bound unto Dean G. Acheson, Secretary of State

of the United States of America, his executors, ad-

ministrators, or assigns, in the sum of Two Hun-
dred Fifty & No/100 ($250.00) dollars, lawful

money of the United States of America, to be paid

unto the said Dean G. Acheson, Secretary of State

of the United States of America, his executors,

administrators, or assigns, to which payment well

and truly to be made, we do bind and oblige our

heirs, executors, and administrators, jointly and

severally by these presents.

Sealed with our seals and dated this 11th day of

June, A.D. 1953.
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Whereas, the above-named Lee Ben Koom here-

tofore is citizen of the State of Oregon commenced

an action in the United States District Court, in

and for the District of Oregon, against the said

Dean O. Acheson, Secretary of State of the United

States of America.

Now, Therefore, the Condition of This Obligation

is such that if the above-named Lee Gwain Toy and

Lee Gwain Dock by Lee Ben Koom in the said

action shall pay on demand, all costs that may be

adjudged, or awarded against them as aforesaid in

said action ; then this obligation shall be void, other-

wise the same shall be and remain in full force and

virtue.

/s/ LEE BEN KOON.

[Seal] AMERICAN SURETY COM-
PANY OF NEW YORK,

By /s/ JEAN D. SAUNDERS,
Res. Vice President.

Attest

:

/s/ JEANNE SIEBEN,
Res. Asst. Secretary.

[Endorsed]: Filed August 11, 1953.
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United States District Court, District of Oregon

No. Civil 6757—(Also: Civil

Nos. 6751 and 6762)

LEE GWAIN TOY and LEE GWAIN DOK,
Plaintiffs,

vs.

DEAN ACHESON, etc.,

Defendant.

Portland, Oregon, April 20, 1953

Before: Honorable James Alger Fee,

Chief Judge.

Appearances

:

RODNEY W. BANKS,
Of Counsel for Plaintiffs in Civil Nos.

6751, 6757 and 6762.

JAMES P. POWERS,
Of Counsel for Plaintiff in Civil No. 6753.

No appearance was made in Civil No. 6761.

VICTOR E. HARR,
Assistant United States Attorney,

Of Counsel for Defendant.

TRANSCRIPT OF PROCEEDINGS

Mr. Harr: As your Honor perhaps knows, these

cases may be all considered together. They arise

because of Title 8, Section 903 of the Code, that a

person born of parents either one or the other re-

siding in this country, their offspring born in a



22 Lee Gwain Toy, et al.

foreign nation may appear before the American

Consulate and make application for a passport to

this country by virtue of derivative citizenship.

That has been the procedure. There have been a

number of cases filed up and down, the Coast, and

quite a number of them here, where an alleged

Chinese father, a citizen of this country, has re-

turned to China, has married and they have had

offspring.

The Court: They always have boys, I under-

stand.

Mr. Harr: That is generally the rule, your

Honor. And they then make application to the

American Consulate, at the nearest office, and ask

for a travel document. That is the basis of these

five cases now before your Honor.

I would like to preface my statement, your Honor,

with this comment: That as to each of these five

cases we have not received the Department of State

file. The motion is predicated entirely upon the com-

plaint as filed by the plaintiff.

Section 903 provides that if any person who
claims a right or privilege as a national of the

United States is denied such right and privilege

he may file suit in the Federal District Court ap-

plying for citizenship, for an order of citizenship.

The complaints in each of these five cases state

that such applications were made to the Secretary

of State Consul either at Canton, China, or Hong-
kong. And all the complaints further state that

there was no rejection of the [2*] travel document,

*Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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but that the Consulate officer, for reasons of his

own, was dilatory and did not act upon the matter,

and therefore they have the right to have the Court

determine that they are citizens.

Now, I don't believe that they meet the test. I

think in one instance the allegation is that an ap-

plication was made in August of 1947 to the Ameri-

can Consul at Canton, China, and that the applica-

tion was later transferred, at a later date, to Hong-

kong. Now, it would seem that they are rather old

cases. I am not in possession of facts to explain

why that delay. In another case an application was

made at Hongkong in March of 1952, and they say

that the Consulate officer should have acted upon

it ; in another case, February, 1952 ; another in July,

1952; and another one in September of 1951.

But I contend this, your Honor, and my motion

is based upon Section 903 of the Code, that the

Court has no jurisdiction to entertain these suits

because there has been no denial by the Consulate

officer.

Mr. Banks : If the Court please, I presume your

Honor is familiar with Section 903 of the National-

ity Act, which states that if any person who claims

a right or privilege as a national of the United

States is denied such right or privilege by any de-

partment or agency or executive officer thereof upon

the ground that he is not a national of the United

States, such [3] p.erson, regardless of whether he

is within the United States or abroad, may institute

an action against the head of such department of

the United States for the District of Columbia or
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in the District Court of the United States for the

District in which such person claims a permanent

residence, for a judgment declaring him to be a

national of the United States.

In two of these cases the application was made in

Canton or Hongkong in the years 1947 and 1948.

The Consul has allowed an unreasonable delay of

all this time, and has never acted directly or in-

directly on this, which we feel is a direct refusal

to issue the certificate of identity to enable the son

to come over here to be heard in his trial. They

might have long gray beards before the Consul

would act over there, and we feel that they have a

right to have their cases heard here upon the merits,

and if it is proved that they are sons of these

citizens they are American citizens. Their rights are

being jeopardized because of the Consul's failure to

act for, in several of these, a period of four or five

years, there has been no word heard from them.

I don't believe Counsel has cited any cases directly

in point. We have some cases that indicate that this

dilatory action on the part of the Consul amounts

to a denial. If your Honor cares to hear some of

those cases—they are not directly in point, but they

do indicate that the Consul must take some action

within [4]

The Court: You agree that the method that has

been used in absentia has been that of following the

administrative procedure first.

Mr. Banks : Since 1940, since this act, you mean,

your Honor ?

The Court : No, I mean for 50 years before that.
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Mr. Banks : I am not too familiar with how they

operated before.

The Court: I am.

Mr. Banks: That is, before the act.

The Court: I am. I don't think that they in-

tended to change that myself. I think that these

proceedings are supposed to go through the ad-

ministrative boards here and then go to the Court

of Appeals. That is the normal course, and has been

ever since I can remember.

Mr. Banks: I know most of the cases have been

in San Francisco and Seattle. There have just been

a few here. Since 1940 it seems that the Courts have

entertained these cases under this section.

The Court: I never have. I don't know of any

binding authority. There is no authority in the

Ninth Circuit.

Mr. Banks: Except the wording of this Section

903, whatever interpretation might be placed on it.

The Court: Yes. But that is what I say, I think

the procedure has always been otherwise. I don't

think that the act [5] was intended to change the

procedure myself.

Mr. Banks : I guess there have been several hun-

dred cases filed under it, and several cases appealed

under this section, too. But I don't believe that

question has ever come up on them.

The Court: Most of the cases that have been

appealed have been the Japanese cases, which is an

entirely different situation, as I understand it.

Mr. Banks: I can't answer that. It is according

to how the Court's view of this section is.
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The Court: As I say, I don't see any reason to

reverse the procedure, and I don't think that this

was intended to give the Court that right.

Mr. Banks: Of course, I don't want to argue

with your Honor. It just says in the section

The Court: You don't know the history.

Mr. Banks: Possibly not.

The Court: That is what I said. I know the his-

tory for 50 years. It has been a different type of

procedure. It seems to me that if Congress wanted

to change that Congress would have said so.

Mr. Banks: I don't know the history, but I just

know this section, and it seems to me that this sec-

tion would be clear as to what a person's rights

would be under that situation.

The Court: You admit there is no denial. [6]

Mr. Banks: No official denial. But they have

waited for four and five years. We feel that that is

tantamount to a denial.

The Court: I don't see that, either. And at the

present time you have not made any motion to sub-

stitute somebody for Acheson?

Mr. Banks : Yes, I did, your Honor. It probably

is not in the file, but I did that last week.

The Court: All right. I think that that is a

better ground to go on than the other, because, as

I understand it, in that you have to indicate that

there is a proper ground, and that is why I think

I will deny the motions and dismiss the cases on

that ground.

Mr. Banks : Dismiss the case on the substitution,

you mean?
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The Court : Yes, on the ground that substitution

cannot be made at present under the statute.

Mr. Banks: I have an associate here that might

wish to say something. He has a case.

Mr. Powers: Your Honor, I don't believe that

there is anything I could add. Our procedure was

under this Section 903, which we contend allows

anybody whose rights as an American citizen have

been denied by in this case the Consul abroad to

bring this action. Our theory in this particular case

is that even though there has been no official denial

by the Consult, he has refused to act at all, or at

least has not acted at all [7] for an unreasonable

length of time, and therefore that is tantamount to

a denial of the rights of these plaintiffs. And under

the section of the Code that is involved here they

have a right to bring a case in the District Court

where they claim permanent residence, which has

been done in this case. It seems to me that if the

statute is going to be construed to mean that that

denial has to be an official denial, the Consul by

simply refusing to decide any particular case would

absolutely make this section of the Code a nullity

and no proceeding could ever be brought under it.

That is the position in the case which I represent,

which is only one of the cases.

The Court: Has your man ever been in the

United States?

Mr. Powers : You mean the sons % No, they never

have, your Honor.

The Court: How can he claim residence?
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Mr. Powers: Through the father, your Honor.

His father is a resident here.

The Court: I don't think that this section was

ever intended for that sort of a maneuver. I don't

think he has any residence here.

Mr. Powers: All we are attempting to do, your

Honor, is get a judicial trial so that the Court can

determine the question.

The Court : I know, but he has never been here.

How can he be a resident"? [8]

Mr. Powers: I believe he is entitled to claim a

residence in this country. Being a minor it would

be through his father.

The Court: Not if he never has been here.

Mr. Harr: There was a recent case, your Honor

—perhaps your Honor has read it. I think it was

decided in January by Judge Goodman. He com-

ments along the lines your Honor has commented,

that in his opinion Section 903 was never intended

to cover situations of this kind. He stated that it

was his opinion that 903 was intended to cover those

cases where people had perhaps expatriated them-

selves by some conduct. And you will note that 903

follows Sections 901 and 902, and 901 and 902 cover

such instances as people living abroad who have lost

their citizenship. Those were people who had already

had citizenship, and this was a procedure set up by

Congress to deal with those cases rather than with

these foreign-born people.

Mr. Powers: That is all I can say on the sub-

ject, your Honor.
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The Court: In each of these cases have motions

to substitute been filed?

Mr. Banks : Yes, your Honor.

Mr. Powers: I don't believe that is true in my
case. No, it has not in my case.

Mr. Harr: I believe just in those cases that Mr.

Banks represents have motions been filed.

The Court: In any one of these cases has the

person ever [9] been in the United States'? In any

of your cases?

Mr. Banks: No, your Honor.

Mr. Harr: I notice there is one more case, and

I wasn't aware of this when I first addressed the

Court. Mr. Maurice Corcoran is attorney in one of

the cases here. I thought Mr. Banks represented

them all, but I see Mr. Corcoran is the attorney in

the Chee case. I don't believe he is in court.

The Court : What is your case ? Is that the Ming

case?

Mr. Powers: That is the Ming case, 6753, your

Honor.

Mr. Harr: I believe Maurice Corcoran is in

6761, Chee.

The Court: In 6751, Yeau vs. Acheson; 6757,

Toy vs. Acheson, and 6762, Gay vs. Acheson, the

motions to substitute are denied, and in each case

the case is dismissed because the statutory require-

ment of a motion to substitute cannot be performed,

it having been stated in the record that the plaintiff

has never been a resident of the United States.

In the Ming case, there being no motion to sub-

stitute, the cause is dismissed for failure to file such
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a motion to substitute, and likewise it is dismissed

upon the ground set out in the motion, it being

admitted in this record that Ming has never been

actually within the limits of the United States.

The Chee case is dismissed for failure to prose-

cute.

(Whereupon proceedings in the above mat-

ters on said day were concluded.) [10]

REPORTER'S CERTIFICATE

I, John S. Beckwith, hereby certify that I am
an official court reporter for the United States Dis-

trict Court, District of Oregon ; that as such official

court reporter I reported in shorthand the proceed-

ings had in the above-entitled matters on April 20,

1953; that thereafter I prepared a typewritten

transcript from my shorthand notes, so taken, of

said proceedings, and that the foregoing transcript,

pages 1 through 10, inclusive, constitute a full, true

and correct transcript of said proceedings, so taken

by me in shorthand on said day.

Dated this 25th day of August, 1953.

/s/ JOHN S. BECKWITH,
Official Court Reporter.

[Endorsed]: Filed June 10, 1953.
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United States District Court, District of Oregon

No. Civil 6752—(Also Civil No. 6622)

LEE WING CUE, by His Father and Next Friend,

LEE SUN YUE,
Plaintiff,

vs.

DEAN G. ACHESON, Secretary of State of the

United States of America,

Defendant.

Portland, Oregon, April 27, 1953

Before: Honorable James Alger Fee,

Chief Judge.

Appearances

:

RODNEY W. BANKS,
Of Attorneys for Plaintiffs.

VICTOR E. HARR,
Assistant United States Attorney,

Of Attorneys for Defendant.

TRANSCRIPT OF PROCEEDINGS

Mr. Banks : In these cases the plaintiff has filed

a motion to make substitution of Dulles for Acheson.

I don't believe that the United States Attorney has

filed a motion to dismiss in this case as he did in

the others that we heard the other day. However,

in view of your Honor's rulings in those other cases

I presume that you will dismiss these cases upon

my motions to substitute.
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However, I do wish to say that in the Chew case

the Consul has made an official denial of the plain-

tiff's application, but as I understand you are not

taking that into consideration in your ruling. It is

based primarily that we do not have the right to

substitute.

The Court: In each of these instances has the

plaintiff ever been in the United States'?

Mr. Banks: No, your Honor.

The Court : They are the same situation ?

Mr. Banks: The same situation.

The Court: Thank you.

Mr. Harr : Your Honor, when I filed those other

motions that came on a week ago I thought in each

of these cases that the American Consul had denied

the application for passport, and I didn't know
until this morning that in one of the cases they had

not made such a denial. In that particular case, No.

6752, I would like to add that as an additional

ground : That it shows on the face of the complaint

that the rights have not been denied plaintiff and

therefore it is improperly brought.

The Court: Yes. I will deny the motions to sub-

stitute.

Mr. Harr: Your Honor, should the order also

incorporate the language that the plaintiffs not

having resided in the United States the Nationality

Act does not apply *?

The Court: Yes, it should have that language.

That was counsel's statement in court.

(Whereupon proceedings in said matters on
said day were concluded.)
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Reporter's Certificate

I, John S. Beckwith, hereby certify that I am
an official court reporter for the United States Dis-

trict Court, District of Oregon; that as such official

court reporter I reported in shorthand the proceed-

ings had in the above-entitled matters on April 27,

1953; that thereafter I prepared a typewritten

transcript from my shorthand notes, so taken, of

said proceedings, and that the foregoing transcript,

pages 1 and 2, constitute a full, true and correct

transcript of said proceedings, so taken by me in

shorthand on said day.

Dated this 25th day of August, 1953.

/s/ JOHN S. BECKWITH,
Official Court Reporter.

[Endorsed] : Filed August 25, 1953.

CERTIFICATE OF CLERK

United States of America,

District of Oregon—ss.

I, F. L. Buck, Acting Clerk of the United States

District Court for the District of Oregon, do hereby

certify that the foregoing documents numbered

from 1 to 15, inclusive, consisting of Complaint,

Answer, Motion to dismiss ; Motion for substitution

of party defendant; Affidavit in support of motion

for substitution of party defendant; Notice of

motion; Order dated April 20, 1953; Memorandum
opinion; Order dated June 18, 1953; Order of dis-

missal dated June 18, 1953 ; Notice of appeal ; Bond
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on appeal; Plaintiff-appellant's designation of rec-

ord on appeal, etc. ; and Transcript of docket entries

constitute the record on appeal from a judgment of

said court in a cause therein numbered Civil 6757, in

which Lee Gwain Toy and Lee Gwain Dok, by their

father and next friend Lee Ben Koon are appel-

lants and plaintiffs and Dean G. Acheson, Secretary

of State of the United States of America is ap-

pellee and defendant; that the said record has been

prepared by me in accordance with the designation

of contents of record on appeal filed by the ap-

pellants, and in accordance with the rules of this

court.

I further certify that the cost of filing the notice

of appeal is $5.00 and that the same has been paid

by the appellants.

I further certify that there is also enclosed a

copy of the Transcript of Proceedings dated April

20, 1953.

In Testimony Whereof, I have hereunto set my
hand and affixed the seal of said court in Portland,

in said District this 14th day of September, 1953.

[Seal] /s/ F. L. BUCK,
Acting Clerk.
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[Endorsed]: Nos. 14030, 14031, 14032, 14033,

14034. United States Court of Appeals for the

Ninth Circuit. Lee Gwain Toy and Lee Gwain Dok,

by Their Father and Next Freind Lee Ben Koon,

Appellant, vs. Dean G. Acheson, Secretary of State

of the United States, Appellee. Transcript of Rec-

ord. Appeal from the United States District Court

for the District of Oregon.

Filed September 16, 1953.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.

In the United States Court of Appeals

for the Ninth Circuit

No. 14033

LEE GWAIN TOY and LEE GWAIN DOK, by

Their Father and Next Friend LEE BEN
KOON,

Appellants,

vs.

DEAN G. ACHESON, Secretary of State of the

United States of America,

Appellee.

STATEMENT OF POINTS UPON WHICH AP-
PELLANTS WILL RELY ON APPEAL

Appellants having filed their notice of appeal

from the order made and entered in the District
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Court of the United States for the District of

Oregon, on June 18, 1953, and having designated the

record to be included on appeal in this Court,

hereby file their statement of points on which they

intend to rely upon appeal, as follows

:

1. That the trial court erred in denying ap-

pellants' timely motion to substitute John Foster

Dulles, Secretary of State of the United States as

party defendant for and in place of Dean G. Ache-

son.

2. That the trial court erred in dismissing the

within cause on the ground that the Department of

State, through its consulate officer, has never denied

appellants' application for entry into the United

States.

3. That the trial court erred in dismissing said

cause on the ground that appellants had never re-

sided in the United States of America.

4. That the trial court erred in dismissing said

cause on the ground that Section 903, Title 8, U. S.

C.A., never intended that individuals asserting

claims such as that asserted by plaintiffs herein,

who have lived their lives as a Chinese and who
have never been in the United States, have the

status and right to avail themselves of Section 903,

Title 8, U.S.C.A.

RODNEY W. BANKS,

J. P. SANDERSON,

By /s/ RODNEY W. BANKS,
Attorneys for Appellants.



vs. Dean G. Acheson etc. 37

Receipt of copy herein accepted this 29th day of

September, 1953.

HENRY L. HESS,
United States Attorney for

the District of Oregon,

By /s/ VICTOR E. HARR,
Assistant United States At-

torney.

[Endorsed]: Filed September 30, 1953.

In the United States Court of Appeals

for the Ninth Circuit

No. 14033

LEE GWAIN TOY and LEE GWAIN DOK, by

Their Father and Next Friend LEE BEN
KOON,

No. 14030

WOO CHIN CHEW, by His Father and Next

Friend WOO YUEN PAK,

No. 14031

JOONG TUNG YEAU, by His Brother and Next

Friend JOONG YEAU HING,

No. 14032

LEE WING GUE, by His Father and Next Friend

LEE SUN YUE,
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No. 14034

LOUIE HOY GAY, by His Father and Next

Friend LOUIE FOO,
Appellants,

vs.

DEAN G. ACHESON, Secretary of State of the

United States of America,

Appellee.

STIPULATION FOR CONSOLIDATION OF
ABOVE ENTITLED CAUSES FOR HEAR-
ING ON APPEAL

It is Hereby Stipulated and Agreed by and be-

tween the parties to the above-entitled causes, by

and through their respective attorneys, that sub-

ject to the approvel of this Court said causes be

consolidated for hearing and determination in the

above-entitled Court.

It is Further Stipulated and Agreed that the

printed transcript of record in Case No. 14033, Lee

Gwain Toy and Lee Gwain Dok, by their father and

next friend Lee Ben Koon, appellants, vs. Dean G.

Acheson, Secretary of State of the United States

of America, appellee, may be used and considered

as the printed transcript of record in the other

above causes and that the printing of a transcript

of record in said other causes may be dispensed with.

It is Further Stipulated and Agreed that the

statement of points in said Case No. 14033, Lee

Gwain Toy and Lee Gwain Dok, by their father and

next friend Lee Ben Koon, appellants, vs. Dean G.
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Acheson, Secretary of State of the United States

of America, appellee, embraces all of the statement

of points which the appellant is filing with this

Court in each of the above other causes.

It is Further Stipulated and Agreed that in the

determination of each of the above causes the

United States Court of Appeals for the Ninth Cir-

cuit may consider the original record in each of the

causes to be consolidated in their original form as

exhibits herein without the necessity of their being

printed as part of the transcript of record herein,

save and except the record in Case No. 14033, Lee

Gwain Toy and Lee Gwain Dok, by their father

and next friend Lee Ben Koon, appellants, vs. Dean

Gr. Acheson, Secretary of State of the United

States of America, appellee, which will be printed

as aforesaid.

It is Further Stipulated and Agreed that there

has been prepared and forwarded herewith to the

United States Court of Appeals for the Ninth Cir-

cuit for filing a statement of points in each of said

causes, which said statements by this reference are

incorporated herein as a part of this stipulation,

and that in the determination of each of the within

causes the United States Court of Appeals for the

Ninth Circuit may consider said points in their

original form without the necessity of their being

printed, save and except the printing of the state-

ment of points in said Case No. 14033, Lee Gwain

Toy and Lee Gwain Dok, by their father and next

friend Lee Ben Koon, appellants, vs. Dean G.
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Acheson, Secretary of State of the United States

of America, appellee.

It is Further Stipulated and Agreed that it is the

opinion of the undersigned that the questions of

law and fact embodied in these causes sought to be

consolidated are closely identical and can be ade-

quately presented by a transcript of record in Case

No. 14033, Lee Gwain Toy and Lee Gwain Dok, by

their father and next friend Lee Ben Koon, ap-

pellants, vs. Dean G. Acheson, Secretary of State

of the United States of America, appellee, and a

consolidated brief therein.

It is Further Stipulated and Agreed that this

stipulation be printed and made a part of the

printed transcript of record in Case No. 14033, Lee

Gwain Toy and Lee Gwain Dok, by their father and

next friend Lee Ben Koon, appellants, vs. Dean G.

Acheson, Secretary of State of the United States

of America, appellee.

Dated this 28th day of September, 1953, at Port-

land, Oregon.

RODNEY W. BANKS,

J. P. SANDERSON,
Attorneys for Appellants.

By /s/ RODNEY W. BANKS.

HENRY L. HESS,
United States Attorney for

the District of Oregon,
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By /s/ VICTOR E. HARR,
Assistant United States At-

torney.

So Ordered:

/s/ ALBERT LEE STEVENS,
Acting Chief Judge.

/s/ WM. HEALY,

/s/ HOMER T. BONE,
United States Circuit Judges.

[Endorsed] : Filed October 1, 1953.

In the United States Court of Appeals

for the Ninth Circuit

No. 14033

LEE GWAIN TOY and LEE GWAIN DOK, by

Their Father and Next Friend LEE BEN
KOON,

No. 14030

WOO CHIN CHEW, by His Father and Next

Friend WOO YUEN PAK,

No. 14031

JOONO TUNG YEAU, by His Brother and Next
Friend JOONG YUEN HING,

No. 14032

LEE WING GUE, by His Father and Next Friend

LEE SUN YUE,
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No. 14034

LOUIE HOY GAY, by His Father and Next

Friend LOUIE FOO,
Appellants,

vs.

DEAN a. ACHESON, Secretary of State of the

United States of America,

Appellee.

No. 13963

CHIN CHUCK MING and CHIN CHUCK
SANG, by Their Next Friend and Father,

CHIN AH POY,
Appellants,

vs.

JOHN FOSTER DULLES, Secretary of State of

the United States of America,

Appellee.

STIPULATION CONSOLIDATING CAUSES
FOR BRIEF AND HEARING

It is Hereby Stipulated and Agreed by and be-

tween the parties to the above-entitled causes, by

and through their respective attorneys, that sub-

ject to the approval of this court said causes be

consolidated for hearing and determination in the

above-entitled court.

It is Further Stipulated and Agreed that a

stipulation has been entered into heretofore in the

cases of:
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No. 14033

LEE GWAIN TOY and LEE GWAIN DOK, by

Their Father and Next Friend LEE BEN
KOON,

No. 14030

WOO CHIN CHEW, by His Father and Next

Friend WOO YUEN PAK,

No. 14031

JOONG TUNG YEAU, by His Brother and Next

Friend JOONG YUEN HING,

No. 14032

LEE WING GUE, by His Father and Next Friend

LEE SUN YUE,

No. 14034

LOUIE HOY GAY, by His Father and Next

Friend LOUIE FOO,
Appellants,

vs.

DEAN ACHESON, Secretary of State of the

United States of America,

Appellee.

the terms and provisions of which Stipulation are

incorporated herein by reference and made a part

hereof.

It is Further Stipulated that it is the opinion of

the undersigned that the questions of law and fact
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embodied in all of the above-entitled causes, in-

cluding the cause of

:

No. 13963

CHIN CHUCK MING and CHIN CHUCK
SANG, by Their Next Friend and Father,

CHIN AH POY,
Appellants,

vs.

JOHN FOSTER DULLES, Secretary of State of

the United States of America,

Appellee.

are- closely identical and can be adequately pre-

sented by a transcript of record in case No. 14033

(Lee Gwain Toy and Lee Gwain Dok, by their

father and next friend Lee Ben Koon), and the

other records and files provided for in said stipu-

lation above referred to, and in addition the trans-

cript of record in case No. 13963 (Chin Chuck Ming

and Chin Chuck Sang, by their next friend and

father Chin Ah Poy) in the determination of said

case, and a consolidated brief therein covering all

of the above-entitled causes.

It is Further Stipulated and Agreed, pursuant to

the approval of the above-entitled court, that the

time for the filing of the Appellants' Brief in said

case No. 13963 be extended to the time of the filing

of the consolidated brief covering all of said cases

hereinabove mentioned.
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Dated this 28tli day of September, 1953, at Port-

land, Oregon.

EODNEY W. BANKS,

J. P. SANDERSON,
Attorneys for Appellants in Cases Nos. 14033,

14030, 14031, 14032 and 14034.

By /s/ RODNEY W. BANKS.

JOSEPH & POWERS,
Attorneys for Appellants, Chin Chuck Ming and

Chin Chuck Sang,

By /s/ JAMES P. POWERS.

HENRY L. HESS,
United States Attorney for

the District of Oregon,

By /s/ VICTOR E. HARR,
Assistant United States At-

torney.

So Ordered:

/s/ ALBERT LEE STEVENS,
Acting Chief Judge.

/s/ WILLIAM HEALY,
United States Circuit Judge.

[Endorsed]: Filed October 1, 1953.
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No. 14035

IN THE

Winitth States;

Court of Appeals!
FOR THE NINTH CIRCUIT

DWIGHT RICHARD BUTTERFIELD,
Petitioner-Appellant^

vs.

FRED T. WILKINSON, Warden,
United States Penitentiary,

McNeil Island, Washington,

Respondent-Appellee.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

SOUTHERN DIVISION

HONORABLE EDWARD P. MURPHY, Judge
Sitting by Assignment

BRIEF DF APPELLEE

STATEMENT OF PLEADINGS AND FACTS

Appellant on January 10, 1953, lodged with the

Clerk of the United States District Court for the

Western District of Washington, Southern Division,

his petition for a writ of habeas corpus, praying to be

released from imprisonment in the above named insti-



tution, for the alleged reason that his several sen-

tences mentioned therein were and should be consid-

ered concurrent and that having served the greater

in length he should be released from imprisonment.

(R. 1-35).

To the Writ of Habeas Corpus issued on April 6,

1953, returnable April 11, 1953, appellee served and

filed his Motion to Dismiss on April 10, 1953, to-

gether with his memorandum in support thereof.

(R. 36-45).

Thereafter on return day, April 11,1953, the

appellant herein being represented by Harry Sager,

counsel appointed by the Court, and counsel for the

respondent being present, the Court heard the argu-

ment of respective counsel upon the issues of law

herein raised by respondent's motion, and having de-

termined there was no necessity for taking testimony,

took the matter, as submitted, under advisement, (R.

46-70), and in the meantime remanding appellant to

the custody of the warden.

Thereafter, on April 22, 1953, the Judge of the

District Court made and signed a memorandum opin-

ion on the legal issues involved and an order included

therewith discharging the writ, which memorandum

opinion and order was filed with and entered by the

Clerk of the Court on April 25, 1953 (R.71-72).

A
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Thereafter on May 11, 1953, appellant filed his

Motion for Rehearing (R. 73-81), which was denied

by Order of the Court dated May 14, 1953, and en-

tered May 18, 1953. (R.82).

From the final order made April 22, 1953, the

appellant has been permitted to appeal. (R. 83-86).

The facts material to a determination of appel-

lant's right to discharge from present confinement, as

disclosed in the record (R. 71), may be summarized

as follows:

On September 26, 1949, appellant pleaded guilty

to a violation of Title 18 U.S.C, Section 2312, and

was sentenced in the United States District Court for

the District of New Mexico to three years imprison-

ment. On the same date, appellant pleaded guilty in

the same court to a violation of Title 18 U.S.C,

Section 751 and was sentenced to two years imprison-

ment, the sentence reading: "Two (2) years, said

prison sentence imposed to begin and run consecu-

tively with the prison sentence of three (3) years this

day imposed against said defendant in Cause No.

15107 on the Criminal Docket of this Court." On

October 26, 1949, appellant was sentenced to two

years imprisonment by the United States District

Court for the Northern District of Texas, Amarillo

Division, for another violation of Title 18 U.S.C,



Section 751, the sentence reading: '** * * two years,

said sentence to be cumulative with sentence in other

cases." Having served his three year sentence in full,

appellant sought his release from McNeil Island Pen-

itentiary where he was at the time thereof confined,

contending that both two year sentences imposed on

him must be interpreted to run concurrently with the

three year sentence already served.

QUESTION PRESENTED

Where appellant received two sentences, the

second providing it was to begin and run consecu-

tively with the first, does the determination of the

corrected meaning of whether said sentences are to

be served concurrently or consecutively come within

the province of a habeas corpus court?

ARGUMENT AND AUTHORITIES

Title 28 U.S.C., Section 2255, in pertinent part

here, provides:

''A prisoner in custody under sentence of a
court established by Act of Congress claiming the
right to be released upon the ground that the
sentence was imposed in violation of the Consti-
tution or laws of the United States, or that the
court was without jurisdiction to impose such
sentence, or that the sentence was in excess of
the maximum authorized by law, or is otherwise
subject to collateral attack, may move the court



which imposed the sentence to vacate, set aside or

correct the sentence.

"A motion for such relief may be made at any
time.

*

'Unless the motion and the files and^ records

of the case conclusively show that the prisoner is

entitled to no relief, the court shall cause notice

thereof to be served upon the United States

attorney, grant a prompt hearing thereon, de-

termine the issues and make findings of fact and
conclusions of law with respect thereto. If the

court finds that the judgment was rendered
without jurisdiction, or that the sentence imposed
was not authorized by law or otherwise open to

collateral attack, or that there has been such a
denial or infringement of the constitutional

rights of the prisoner as to render the judgment
vulnerable to collateral attack, the court shall

vacate and set the judgment aside and shall dis-

charge the prisoner or resentence him or grant
a new trial or correct the sentence as may appear
appropriate.

"An application for a writ of habeas corpus in

behalf of a prisoner who is authorized to apply
for relief by motion pursuant to this section,

shall not be entertained if it appears that the
applicant has failed to apply for relief, by mo-
tion, to the court which sentenced him, or that
such court has denied him relief, unless it also

appears that the remedy by motion is inadequate
or ineffective to test the legality of his detention.
June 25, 1948, c. 646, 62 Stat. 967, amended May
24, 1949, c. 139, Section 114, 63 Stat. 105."

The above law of procedure became effective

September 1, 1948. Prior to its enactment this Court



in the case of Bledsoe v. Johnston, 154 F. (2d) 458,

had affirmed the District Court's decision in Bledsoe

V. Johnston, 61 F. Supp. 707.

At page 708 of the latter, it is stated

:

*'It is the contention of petitioner that the

sentences as set forth in the minute order and
the judgments and commitments were to run
concurrently, and therefore there was nothing
for the Texas District Court to correct. I think,

and so held in Bledsoe v. Johnston, 58 F. Supp.
129, supra, that the record produced an ambig-
uity, and that it was proper that it be corrected

to show the truth; that is, the actual sentences
imposed orally in the presence of petitioner. Buie
V. United States, 5 Cir. 127 F. (2d.) 367;
Downey v. United States, 67 App. D.C. 192, 91
F. (2d) 223." (Emphasis ours.)

The foregoing is an answer to the argument of

opposing counsel below, namely, that appellant's

sentences were valid concurrent sentences. (R. 55-58,

67-69.)

The District Court in Bledsoe's first application,

Bledsoe v. Johnston, 58 F. Supp. 129, at page 131, had

decided

:

**The sentences here are ambigious and should
be corrected to show whether they are to run
concurrently or consecutively. The language of

the commitments in each case reads 'consecutive

with' the sentence imposed this day. A sentence
is not 'consecutive with,' it is 'consecutive to'

another sentence. Consecutive means successive,



I

following in a regular train; succeeding one
another in regular order. Webster's New Inter-

national Dictionary. The preposition 'with' is

correctly used in the phrase 'concurrent with,'

which is the way that it is used in the docket
entry. Furthermore, it cannot be determined in

this case which sentence is to follow which.

"Since, by the test of reasonableness, it cannot
be determined what the intent of the trial court

was, I am constrained to hold that in con-

formity with the rule mentioned in Re Bonner,
151 U.S. 242, 261, 14 S. Ct. 323, 38 L. Ed. 149,

the discharge of the petitioner will be delayed
and he will be remanded to the United States
District Court for the Eastern District of Texas,
Paris Division, for further action by that Court."

The foregoing should correct the erroneous con-

ception appearing at page 67 of the Record to the

effect that the Bledsoe sentences were corrected before

the habeas corpus petition was filed. (R. 67-69).

Two petitions were filed, and the correction was made

after the first filing and remanding, as stated in the

appellate decision at page 459

:

"However, here Bledsoe was returned to the
District Court for the Eastern District of Texas
and a hearing was had for correction of the

judgments before the same judge who signed the
sentences on December 11, 1939. Evidence was
there introduced of the docket sheets kept by
both the clerk and the judge at the time the

sentences were pronounced. They were all made

H on December 11, 1939, and show a sentence of

five years in case No. 1335, and of five years
cumulative in case No. 1166. Upon this docket
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sheet evidence the judgment in No. 1335 was
amended to read for a sentence of five years and
the judgment in No. 1166 for five years to run
'consecutive to the sentence for five years in

criminal No. 1335.' "

The enactment of Title 28, U.S.C, Section 2255,

afforded a procedure in such instances of correction

of ambiguous sentences, which not only rendered the

application to a habeas corpus court and the resulting

remand to the sentencing court unnecessary, but

which made its procedure by motion exclusive, in such

instance, without resort to habeas corpus.

See Jones v. Squier, 195 F. (2d) 179; Winhoven

V. Swope, 195 F. (2d) 181.

Counsel below for appellant would place the obli-

gation of construing ambiguous sentences upon the

Warden in order to by-pass the effect of Section 2255.

(R. 57)

While it might be generally true that habeas

corpus would lie only where the applicant was en-

titled to release, and such did not arise in this

instance until the three year sentence was served,

still that would not have prevented a motion under

Sec. 2255 when that section expressly declares such

''motion * * * may be made at any time." See in this

connection Holloway v. United States, 191 F. (2d)

504, 507.
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This motion is not to be confused with any

motion under the criminal rules of the Court. Nor

does the law declare that the motion must be made at

the time of imposition of sentence or that it cannot be

made after service of another sentence. As stated in

Barrett v. Hunter, 180 F. (2d) 510 514:

"The grounds for a motion to vacate, (set

aside or correct the sentence), under Sec. 2255,
encompass all of the grounds that might be set

up in an application for a writ of habeas corpus
predicated on facts that existed at or prior

to the time of the imposition of sentence."

(Emphasis ours.)

Counsel below would appear to contend that the

ambiguity of the second sentence never arose until the

Warden construed it as requiring further imprison-

ment, (R. 57), and as a consequence it cannot be said

to parallel "an application for a writ of habeas cor-

pus predicated on facts that existed at or prior to the

time of the imposition of sentence."

However, prior to making such contention coun-

sel below was engaged (R. 50-54) in discussing the

meaning of "consecutively with" and the intention of

the sentencing court in the use of such terms, which

were certainly "facts that existed at or prior to the

time of the imposition of sentence." And the fact that

the Warden placed upon them one construction and
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the appellant another did not postpone their ambigu-

ity until such moment.

There is a reasonable conflict of rulings in the

construction of such terms as "consecutively with" or

"consecutive with", as shown by the various decisions.

See Hiatt v. Ellis, 5th Cir., 192 F. (2d) 119;
Boyd V. Archer, 9th Cir., 42 F. (2d) 43;
Gillenwaters v. Biddle, 8th Cir., 18 F. (2d) 206;
Waldon v. United States (E.D. 111.) 84 F. Supp.

449.

In the foregoing cases the word "consecutive" or

"consecutively" with or without the proper preposition

appears to be sufficient to identify the sentence in

question as to be served consecutively to the other re-

ferred to, but in the following cases the preposition

"with" was held to do violence to the meaning of con-

secutiveness

:

Bledsoe v. Johnston, 9th Cir., 154 F. (2d) 458;
U. S. ex rel Chasteen v. Denemark, 7th Cir., 138

F. (2d) 289.

In the light of such conflict and if the burden of

construction was placed on the warden, as counsel

below for appellant has suggested, the Government

would be placed in the strange position of freeing or

imprisoning persons so sentenced, pursuant to the

nature of construction placed upon such terms by the

courts in the particular circuit wherein the place of
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confinement was located and to which persons thus

sentenced were transported for imprisonment.

CONCLUSION

For the reasons hereinabove stated, it must be

contended that the decision below should be affirmed.

Respectfully submitted,

CHARLES P. MORIARTY
United States Attorney

GUY A. B. DOVELL
Assistant United States Attorney
Attorneys for Appellee
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vs. Tillie Mely, etc. 3

United States District Court for the District of

Idaho, Central Division

No. 1862

TILLIE MELY, as Administratrix of the Estate

of A. E. Mely, Deceased,

Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY,
a Corporation,

Defendant.

COMPLAINT

Plaintiff, for claim and demand against de-

fendant, alleges:

1.

This action is brought under the Federal Em-
ployer's Liability Act, 45 U. S. C. A., Sec. 51 et seq.,

for damages arising from the death of A. E. Mely.

By order of court duly given and made Tillie

Mely was, on the 7th day of December, 1951, duly

and regularly appointed Administratrix of the

Estate of A. E. Mely, deceased, by the Superior

Court of the State of Washington, in and for the

County of Spokane, and thereafter, and in accord-

ance with said order so appointing her, she duly

qualified as such administratrix, and on the 7th day

of December, 1951, she received her Letters of Ad-

ministration of said estate, and ever since said time

she has been, and now is, the duly appointed,

qualified and acting administratrix of the Estate of
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A. E. Mely, deceased, and her Letters of Administra-

tion have never been revoked.

2.

During all of the times herein mentioned, the de-

fendant. Northern Pacific Railway Company, was,

and still is, a corporation organized and existing

under and by virtue of the laws of the State of

Wisconsin, and was and is a common carrier by

railroad of freight and passengers, and owns and

operates in Interstate Commerce a railroad situated

between the cities of Lewiston, Idaho, and Spokane,

in the State of Washington, and said defendant at

all times herein material was doing business at the

commencement of this action at Arrow, in the State

of Idaho.

3.

Defendant, long prior to November 11, 1951, and

on said date, employed plaintiff's decedent as an

engineer on its locomotives, and on said 11th day of

November, 1951, plaintiff's decedent was employed

as engineer on a Diesel locomotive to work on

freight trains loaded and unloaded with freight, and

being shipped and received by defendant in Inter-

state Commerce, and on or about November 11,

1951, while plaintiff's decedent was still an employee

of the defendant as such engineer, at about the hour

of 11:15 o'clock a.m., and at the time A. E. Mely

was killed, as hereinafter alleged, his said duties

as such employee of defendant were in furtherance

of Interstate Commerce between the cities of Lewis-

ton, Idaho, and Spokane, Washington, and his said
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duties did, as such employee and engineer, in many
ways directly or closely and substantially affect

such commerce as above set forth.

At all times herein mentioned defendant owned

and maintained the railroad tracks, the railroad

bed, and the railroad right-of-way upon which the

collision hereinafter mentioned occurred, and all

persons working upon, in, or about the engine and

train which plaintiff's decedent was operating, and

the engine and train with which the collision herein-

after mentioned occurred, were all servants, em-

ployees and agents of the defendant company.

Plaintiff's decedent was the engineer of the North-

ern Pacific Railway Company's engine No. 6015

going east, and it collided with a train of cars being

hauled by the Northern Pacific Railway Company's

engine No. 1648 going East.

4.

That on November 11, 1951, at about the hour of

11:15 a.m., plaintiff's decedent, as engineer of de-

fendant's engine No. 6015, while acting in the

course and scope of his employment with defendant

Company, and while said engine and train being

so operated by him, which had the right-of-way,

and was a through train, approached the station of

Arrow Junction in the State of Idaho, the defend-

ant, by and through its servants, employees and

agents, on defendant's train No. 1648 going East,

and while they were acting within the course and

scope of their employment with defendant Company,

and in pursuance of their duties incident thereto.
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negligently caused, allowed and permitted train No.

1648 going East to stop on a sharp, blind curve

on the main line track for more than 45 minutes

during switching operations, where its view by

plaintiff's decedent was obstructed, and thereby,

and because of the negligent acts of commission and

omission, in whole or in part, of defendant, its ser-

vants, agents and employees, and by reason of de-

fects and insufficiencies, due to defendant's negli-

gence in its cars, engines, appliances, machinery,

track and road bed, train No. 6015 crashed into,

and collided with the rear end of train No. 1648,

and thereby A. E. Mely was killed.

5.

The negligence of defendant consisted of the fol-

lowing acts, to wit:

(1) Failure to provide A. E. Mely a safe place

to work.

(2) Failure to provide and supply proper, safe

and adequate equipment.

(3) Running and operating train No. 6015 on its

line without a sufficient number of cars in it so

equipped with power or train brakes that the en-

gineer on the locomotive drawing such train could

control its speed without requiring brakemen to

use the common hand-brake for that purpose.

(4) Running and operating train No. 6015 on

its line without coupling the air-hoses.

(5) Running and operating train No. 6015 on
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its line without connecting the air between engine

No. 6015 and the cars following in said train.

(6) Instructing engineers on its line to disre-

gard Company rules while proceeding through sta-

tion yards.

(7) Compelling engineers on its line to proceed

according to time schedules, regardless of Company
rules.

(8) Allowing train No. 1648 to stop on a sharp,

blind curve for switching purposes, well knowing

the schedule and exact arrival of train No. 6015 at

the place where the collision occurred.

(9) Failure to provide and equip its railroad

system at the place of collision with a signal block

system to warn plaintiff's decedent of the voluntary

obstruction ahead, as herein alleged.

(10) Failure to give A. E. Mely any warning of

any kind whatsoever of the obstruction and danger

ahead, as herein alleged.

(11) Failure to place men, flares, or signals to

give warning of said obstruction of said track a

reasonable distance from said obstruction, so that

A. E. Mely would and could have brought his train

to a stop in ample time to avoid the collision.

(12) Failing to properly protect train No. 1648

while it was in such obscure position aforesaid, and

in failing to properly protect train No. 6015 from

colliding therewith, by notice, signal, warning, flares,

orders, or any other kind of notice sufficient to warn
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A. E. Mely of the obstruction of said main line

track.

6.

That the said A. E. Mely at the time of his death

was fifty-five years of age, and his wife, for whose

benefit this action is brought, was at the time of the

death of her husband fifty-one years of age; that

A. E. Mely had an expectancy of life of 21 years, and

his wife, for whose benefit this action is brought,

at the time of her husband's death, had a life ex-

pectancy of 27 years ; that at the time of his death,

A. E. Mely had an expectancy of life of 21 years, and

earning, and capable of earning the sum of Five

Hundred ($500) Dollars to Five Hundred Fifty

($550) Dollars per month, and from his said

monthly earnings he contributed monthly to his

wife, for whose benefit this action is brought, for

her support, and for her maintenance, the necessary

sum of Two Hundred ($200) Dollars per month,

and she was his sole and only heir and beneficiary;

that at all times during the married relation between

A. E. Mely and his wife, for whose benefit this

action is brought, the said A. E. Mely gave to his

said wife financial support, and the best of care,

comfort and society and companionship, and each

was very affectionate one toward the other, and

their lives while living together were constantly

filled with happiness, comfort and companionship;

that by reason of the death of A. E. Mely, his

widow, for whom this action is prosecuted, has

been entirely deprived of all financial support, and

has suffered great loss of the comfort, society and

companionship which she was receiving from her
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said husband. That by reason of the death of the

said A. E. Mely, the plaintiff herein has been com-

pelled to, and has incurred funeral expenses for the

burial of her husband of the reasonable and neces-

sary value of Eleven Hundred ($1,100.00) Dollars.

7.

That by reason of the negligent acts of the de-

fendant, its servants, agents, and employees, and as

a direct or contributory proximate result thereof, in

whole or in part, this plaintiff, for the benefit of the

widow of the said A. E. Mely, deceased, has been,

and now is, damaged by defendant in the sum of

Thirty-five Thousand ($35,000) Dollars, no part of

which has ever been paid.

Wherefore, plaintiff prays judgment against the

defendant for the smu of Thirty-five Thousand

($35,000) Dollars, and for her costs of suit herein

expended.

MAURY, SHONE &
SULLIVAN,

By /s/ A. a. SHONE,

/s/ PAUL W. HYATT,
Attorneys for Plaintiff.

[Endorsed]: Filed June 12, 1952.
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[Title of District Court and Cause.]

ANSWER

For its answer to the complaint of plaintiff the

defendant admits, denies and alleges as follows:

I.

Defendant admits paragraphs I, II and III of

said complaint.

II.

Answering paragraph IV of said complaint, de-

fendant denies each and every matter and thing

therein contained.

III.

Answering paragraph V of said complaint, de-

fendant denies each and every matter and thing

therein contained.

IV.

Answering paragraph VI of said complaint, de-

fendant has no knowledge or information sufficient

to form a belief as to the matters and things therein

contained and therefore denies the same.

Further answering said paragraph, defendant spe-

cifically denies that as the result of any negligent

act on the part of said defendant the plaintiff has

incurred the expense therein referred to in the sum

of $1,100.00 or any sum whatsoever.

V.

Answering paragraph VII of said complaint, de-

fendant denies each and every matter and thing

therein contained, and specifically denies that as
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the result of any negligent act on tlie part of said

defendant the plaintiff has been damaged in the

sum of $35,000.00 or any sum whatsoever.

Further answering said complaint and by way

of an Affirmative Defense thereto defendant al-

leges as follows:

I.

That the death of A. E. Mely was caused and

brought about solely and alone through the negli-

gence of the said A. E. Mely, which negligence was

the direct and proximate cause of his death.

Wherefore, defendant having fully answered

prays that this action be dismissed and that it have

and recover its costs necessarily expended herein.

CANNON, McKEVITT &
ERASER,

By /s/ F. J. McKEVITT,

/s/ VERNER R. CLEMENTS,
Attorneys for Defendant.

Service of Copy acknowledged.

[Endorsed]: Filed August 14, 1952.

[Title of District Court and Cause.]

DEFENDANT'S REQUESTED
INSTRUCTION No. 6

The defendant has introduced in evidence what is

designated as Rule 93 of the Consolidated Code of

Operating Rules and General Instructions:
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''Within yard limits, second and inferior

class, extra trains and engines must move

at restricted speed."

The defendant has also introduced in evidence

the following definition set forth in the Consolidated

Code of Operating Rules and General Instructions

:

''Restricted Speed—Proceed prepared to

stop short of train, obstruction, or anything that

may require the speed of the train to be re-

duced."

I instruct you that said rule was in force and

effect at the time Engineer Mely was operating En-

gine No. 6015 and that said rule was promulgated

for the safety of Engineer Mely, his fellow em-

ployees, and the public.

I further instruct you that in the operation of

Engine No. 6015, it was the duty of plaintiff's de-

cedent, A. E. Mely, the engineer, to abide by this

rule and to operate his engine in accordance there-

with.

I further instruct you that if you find from the

evidence that Engineer Mely violated this rule, then

he was guilty of negligence.

If you find from the evidence that such negligence

was the sole and proximate cause of his death, then

your verdict should be for the defendant.
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[Title of District Court and Cause.]

VERDICT

We, the jury in the above-entitled cause, find

for the plaintiff, and against the defendant, and

assess damages against the defendant in the sum

of $15,000.00.

/s/ LOUISE B. GRAVE,
Foreman.

[Endorsed] : Filed October 2, 1952.

United States District Court for the District of

Idaho, Central Division

No. 1862

TILLIE MELY, as Administratrix of the Estate

of A. E. Mely, Deceased,

Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY,
a Corporation,

Defendant.

JUDGMENT

This cause came on for trial before the Court and

a jury on September 29, 1952, et seq., both the

parties appearing by counsel, and the issues having

been duly tried and the jury having rendered a

verdict for plaintiff in the sum of $15,000.00,



14 Northern Pacific Railway Go,

It Is Hereby Ordered, Adjudged and Decreed,

That plaintiff recover of defendant the sum of

$15,000.00, with interest, and costs taxed in the

sum of

Witness the Honorable Chase A. Clark, judge of

said court, and the seal thereof, this 3rd day of

October, 1952.

[Seal] ED. M. BRYAN,
Clerk;

By /s/ LONA MANSER,
Deputy.

[Endorsed] : Filed October 3, 1952.

[Title of District Court and Cause.]

MOTION TO SET ASIDE VERDICT AND
JUDGMENT ENTERED THEREON OR
IN THE ALTERNATIVE FOR A NEW
TRIAL

Comes now the defendant above named and moves

the Court for an order setting aside the verdict of

the jury returned in said cause on the 2nd day of

October, 1952, and the judgment entered thereon

on the 3rd day of October, 1952.

This motion is made in accordance with the

motion for directed verdict made by the defendant

at the close of plaintiff's evidence, w^hich motion

was renewed by defendant at the close of all the evi-

dence.

In the event the foregoing motion is denied, and
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5

not otherwise, then the defendant moves the Court

for a new trial upon the following grounds, to wit

:

I.

The verdict and judgment are contrary to law.

II.

The verdict and judgment are contrary to the evi-

dence and against the weight of the evidence.

III.

There was no substantial evidence that the de-

fendant was guilty of negligence, which negligence

in whole or in part contributed to the death of plain-

tiff 's husband.

IV.

The evidence conclusively shows that the sole

proximate cause of decedent's death was his own

negligence.

V.

The Court erred in denying defendant's motion

to direct a verdict in its favor at the close of the

plaintiff's case.

VI.

The Court erred in denying defendant's motion

to direct a verdict in its favor at the close of all the

evidence.

VII.

There is no sufficient or substantial evidence tend-

ing to support the amount of the jury's verdict.

VIII.

The verdict is excessive and appears to have been

given under the influence of passion and prejudice.
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IX.

The Court erred in failing to give the following

instruction requested by defendant, or an instruc-

tion substantially similar thereto:

*'The defendant has introduced in evidence what

is designated as Rule 93 of the Consolidated Code of

Operating Rules and General Instructions:

'' 'Within yard limits, second and inferior class,

extra trains and engines must move at restricted

speed.'

"The defendant has also introduced in evidence

the following definition set forth in the Consolidated

Code of Operating Rules and General Instructions

:

" 'Restricted Speed—Proceed prepared to stop

short of train, obstruction, or anything that may
require the speed of the train to be reduced.

'

''I instruct you that said rule was in force and

effect at the time Engineer Mely was operating

Engine No. 6015 and that said rule was promulgated

for the safety of Engineer Mely, his fellow em-

ployees, and the public.

"I further instruct you that in the operation of

Engine No. 6015, it was the duty of plaintiff's de-

cedent, A. E. Mely, the engineer, to abide by this

rule and to operate his engine in accordance there-

with.

"I further instruct you that if you find from the

evidence that Engineer Mely violated this rule, then

he was guilty of negligence.
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''If you find from the evidence that such negli-

gence was the sole and proximate cause of his death,

then your verdict should be for the defendant."

Exception to the Court's failure to give the above

instruction was duly and timely taken and noted.

X.

The Court erred in admitting over the objection

of defendant the testimony of plaintiff's witness,

Merle C. Myhre, called by plaintiff for the sole pur-

pose of testifying as an expert as to the meaning,

interpretation and application of the rules of the

defendant, Northern Pacific Railway Company, ad-

mitted in evidence and designated as "Consolidated

Code of Operating Rules and General Instructions. '

'

Said rules were plain and unambiguous and there

was no necessity for plaintiff to have called an ex-

pert witness to testify as to their meaning and ap-

plication.

XI.

The Court erred in admitting over defendant's

objection Rules 99, 101 and 108 of the Consolidated

Code of Operating Rules and General Instructions

above referred to.

XII.

The verdict of the jury was based upon a sup-

posed fact not established by the evidence, which

supposed fact was the sole and only ground upon

which the opening and closing arguments of plain-

tiff's counsel were addressed to the jury.

The above motions, and each of them, are based

upon the files and records herein and upon the
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affidavits hereto attached, which affidavits are made

a part hereof as though fully set forth herein.

CANNON, McKEVITT &
FRASER,

By /s/ F. J. McKEVITT.

CLEMENTS & CLEMENTS,

By /s/ VERNER R. CLEMENTS,
Attorneys for Defendant

[Title of District Court and Cause.]

AFFIDAVIT
State of Idaho,

County of Lewis—ss.

Ernest M. Lauby being first duly sworn upon oath,

deposes and says:

I was one of the jurors in the trial of the above-

entitled action in the above-entitled Federal Court

beginning September 29, 1952, and ending October

2, 1952.

In the course of the deliberations of the jury, the

question arose as to whether or not there was a rule

of the Northern Pacific Railway Company which

required its dispatcher at Lewiston, Idaho, to have

notified the members of train crew of Extra

1648, which departed from Lewiston on the morning

of November 11, 1951, that it would be followed

later on the same morning by Extra 6015, and also

requiring the dispatcher to have advised the members

of the crew of Extra 6015 that Extra 1648 had left
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ahead of Extra 6015. This was the reason why the

jury requested further instructions in this regard.

During the deliberations of the jury, Juror Merle P.

Denevan of Bovill, Idaho, represented that he had

had previous experience as a railroad employee and

from that experience he knew that in a case like

the one then being considered by the jury, that the

dispatcher at Lewiston, Idaho, under the rules of

railroading, should have notified the members of

train crew Extra 1648, which departed from Lewis-

ton on the morning of November 11, 1951, that it

would be followed later in the same morning by

Extra 6015 and that the dispatcher was required

to advise the members of the crew of Extra 6015

that Extra 1648 had left ahead of Extra 6015.

After the jury had requested further instruc-

tions in regard to the dispatcher being required

to notify the two train crews under the rules and

not having been further instructed, they returned

to their jury room for further deliberations and

after Juror Merle F. Denevan had related his ex-

perience as a railroader as herein above set forth,

the jury reached the conclusion that there was a

rule of the Northern Pacific Railway Company to

give the members of both train crews this infor-

mation and that the dispatcher violated this rule.

This was the sole reason why I reached the con-

clusion that the Northern Pacific Railway Com-

pany was guilty of negligence.

Dated at Nez Perce, Ida., this 9th day of Oc-

tober, 1952.

/s/ ERNEST M. LAUBY.
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Subscribed and sworn to before me this 9th day

of October, 1952.

[Seal] /s/ H. F. BRAUN,
Notary Public in and for the State of Idaho, Resid-

ing at Lewiston, therein.

[Title of District Court and Cause.]

AFFIDAVIT
State of Idaho,

County of Idaho—ss.

John M. Flerehinger being first duly sworn upon

oath, deposes and says:

I was one of the jurors in the trial of the above-

entitled action in the above-entitled Federal Court,

beginning September 29, 1952, and ending on Oc-

tober 2, 1952.

In the course of the deliberations of the jury, the

question arose as to whether or not there was a rule

of the Northern Pacific Railway Company which

required its dispatcher at Lewiston, Idaho, to have

notified the members of train crew of Extra 1648,

which departed from Lewiston on the morning of

November 11, 1951, that it would be followed later

on the same morning by Extra 6015, and also re-

quiring the dispatcher to have advised the members

of the crew of Extra 6015 that Extra 1648 had left

ahead of Extra 6015. This was the reason why the

jury requested further instructions in this regard.

The jury in its further deliberations reached the

conclusion that there was a rule of the Northern
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Pacific Railway Company to give the members of

both crews this information and that the dispatcher

violated this rule. This was the sole reason why I

reached the conclusion that the Northern Pacific

Railway Company was guilty of negligence.

Dated at Kooskia, Idaho, this 9th day of Oc-

tober, 1952.

/s/ JOHN M. PLEREHINGER.

Subscribed and sworn to before me this 9th day

of October, 1952.

[Seal] /s/ H. F. BRAUN,
Notary Public in and for the State of Idaho, re-

siding at Lewiston, therein.

[Title of District Court and Cause.]

AFFIDAVIT
State of Idaho,

County of Latah—ss.

Jonathan Gering, being first duly sworn upon

oath, deposes and says:

I was one of the jurors in the trial of the above-

entitled action in the Federal Court beginning Sep-

tember 29, 1952, and ending on October 2, 1952.

In the course of the deliberations of the jury the

question arose as to whether or not there was a rule

of the Northern Pacific Railway Company which

required its dispatcher at Lewiston, Idaho to have

notified the members of the train crew of Extra

1648, which departed from Lewiston on the morning
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of November 11, 1951, that it would be followed

later on the same morning by Extra Engine 6015,

and also requiring the dispatcher to have advised

the members of the crew of Extra 6015 that Extra

1648 had left ahead of Extra 6015. This was the

reason why the jury requested further instruction

in this regard. The jury in its further deliberations

reached the conclusion that there was a rule of the

Northern Pacific Railway Company to give the

members of both crews this information and that

the dispatcher violated this rule. This was the sole

reason why I reached the conclusion that the

Northern Pacific Railway Company was guilty of

negligence.

Dated at Moscow^, Rt. 1, Idaho, this 8th day of

October, 1952.

/s/ JONATHAN OERING.

Subscribed and sworn to before me this 8th day

of October, 1952.

[Seal] /s/ V. R. CLEMENTS,
Notary Public in and for the State of Idaho, Re-

siding at Lewiston, Idaho.

[Title of District Court and Cause.]

AFFIDAVIT
State of Idaho,

County of Latah—ss.

Paul H. Dinsen, being first duly sworn upon

oath, deposes and says:
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I was one of the jurors in the trial of the above-

entitled action in the Federal Court beginning Sep-

tember 29, 1952, and ending on October 2, 1952.

In the course of the deliberations of the jury the

question arose as to whether or not there was a

rule of the Northern Pacific Railway Company
which required its dispatcher at Lewiston, Idaho,

to have notified the members of the train crew of

Extra 1648, which departed from Lewiston on the

morning of November 11, 1951, that it would be

followed later on the same morning by Extra En-

gine 6015, and also requiring the dispatcher to have

advised the members of the crew of Extra 6015

that Extra 1648 had left ahead of Extra 6015. This

was the reason why the jury requested further in-

struction in this regard. The jury in its further

deliberations reached the conclusion that there was

a rule of the Northern Pacific Railway Company

to give the members of both crews this information

and that the dispatcher violated this rule. This

was the sole reason why I reached the conclusion

that the Northern Pacific Railway Company was

guilty of negligence.

Dated at Genesee, Idaho, this 8th day of October,

1952.

/s/ PAUL H. DINSEN.

Subscribed and sworn to before me this 8th day

of October, 1952.

[Seal] /s/ V. R. CLEMENTS,
Notary Public in and for the State of Idaho, re-

siding at Lewiston, Idaho.
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[Title of District Court and Cause.]

AFFIDAVIT
State of Idaho,

County of Latah—ss.

Mrs. William Huffman whose true name is Alice

Huffman, being first duly sworn upon oath, deposes

and says:

I was one of the jurors in the trial of the above-

entitled action in the Federal Court beginning

September 29, 1952, and ending on October 2, 1952.

In the course of the deliberations of the jury

the question arose as to whether or not there was a

rule of the Northern Pacific Railway Company
which required its dispatcher at Lewiston, Idaho,

to have notified the members of the train crew of

Extra 1648, which departed from Lewiston on the

morning of November 11, 1951, that it would be

followed later on the same morning by Extra En-

gine 6015, and also requiring the dispatcher to have

advised the members of the crew of Extra 6015

that Extra 1648 had left ahead of Extra 6015. This

was the reason why the jury requested further in-

struction in this regard. The jury in its further

deliberations reached the conclusion that there was

a rule of the Northern Pacific Railway Company

to give the members of both crews this information

and that the dispatcher violated this rule. This was

the sole reason why I reached the conclusion that

the Northern Pacific Railway Company was guilty

of negligence.
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Dated at Moscow, Idaho, this 8th day of October,

1952.

/s/ ALICE HUFFMAN,

/s/ MRS. WILLIAM HUFFMAN.

Subscribed and sworn to before me this 8th day

of October, 1952.

[Seal] /s/ V. R. CLEMENTS,
Notary Public in and for the State of Idaho, Re-

siding at Lewiston, Idaho.

[Title of District Court and Cause.]

AFFIDAVIT
State of Idaho,

County of Latah—ss.

Mrs. E. C. Fish whose true name is Clara Fish,

being first duly sworn upon oath, deposes and says

:

I was one of the jurors in the trial of the above-

entitled action in the Federal Court beginning

September 29, 1952, and ending on October 2, 1952.

In the course of the deliberations of the jury

the question arose as to whether or not there was a

rule of the Northern Pacific Railway Company
which required its dispatcher at Lewiston, Idaho,

to have notified the members of the train crew of

Extra 1648, which departed from Lewiston on the

morning of November 11, 1951, that it would be

followed later on the same morning by Extra En-

gine 6015, and also requiring the dispatcher to have

advised the members of the crew of Extra 6015
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that Extra 1648 had left ahead of Extra 6015. This

was the reason why the jury requested further in-

struction in this regard. The jury in its further

deliberations reached the conclusion that there was

a rule of the Northern Pacific Railway Company

to give the members of both crews this information

and that the dispatcher violated this rule. This was

the sole reason why I reached the conclusion that

the Northern Pacific Railway Company was guilty

of negligence.

Dated at Moscow, Idaho, this 8th day of October,

1952.

/s/ CLARA FISH,

/s/ MRS. E. C.

Subscribed and sworn to before me this 8th day

of October, 1952.

[Seal] /s/ V. R. CLEMENTS,
Notary Public in and for the State of Idaho, Re-

siding at Lewiston, Idaho.

[Title of District Court and Cause.]

AFFIDAVIT
State of Idaho,

County of Latah—ss.

Mrs. C. L. Dix whose true name is Juanita Dix,

being first duly sworn upon oath, deposes and says

:

I was one of the jurors in the trial of the above-

entitled action in the Federal Court beginning

September 29, 1952, and ending on October 2, 1952.
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In the course of the deliberations of the jury

the question arose as to whether or not there was a

rule of the Northern Pacific Railway Company
which required its dispatcher at Lewiston, Idaho,

to have notified the members of the train crew of

Extra 1648, which departed from Lewiston on the

morning of November 11, 1951, that it would be

followed later on the same morning by Extra En-

gine 6015, and also requiring the dispatcher to have

advised the members of the crew of Extra 6015

that Extra 1648 had left ahead of Extra 6015. This

was the reason why the jury requested further in-

struction in this regard. The jury in its further

deliberations reached the conclusion that there was

a rule of the Northern Pacific Railway Company
to give the members of both crews this information

and that the dispatcher violated this rule. This was

the sole reason why I reached the conclusion that

the Northern Pacific Railway Company was guilty

of negligence.

Dated at Moscow, Idaho, this 8th day of Octobei,

1952.

/s/ JUANITA DIX,

/s/ MRS. C. L.

Subscribed and sworn to before me this 8th day

of October, 1952.

[Seal] /s/ V. R. CLEMENTS,
Notary Public in and for the State of Idaho, Re-

siding at Lewiston, Idaho.
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[Title of District Court and Cause.]

AFFIDAVIT
State of Idaho,

County of Latah—ss.

Mrs. Erwin Grave, whose true name is Louise

Baker Grave, being first duly sworn upon oath,

deposes and says:

I was one of the jurors in the trial of the above-

entitled action in the Federal Court beginning

September 29, 1952, and ending on October 2, 1952.

In the course of the deliberations of the jury

the question arose as to whether or not there was a

rule of the Northern Pacific Railway Company
which required its dispatcher at Lewiston, Idaho,

to have notified the members of the train crew of

Extra 1648, which departed from Lewiston on the

morning of November 11, 1951, that it would be

followed later on the same morning by Extra En-

gine 6015, and also requiring the dispatcher to have

advised the members of the crew of Extra 6015

that Extra 1648 had left ahead of Extra 6015. This

was the reason why the jury requested further in-

struction in this regard. The jury in its further

deliberations reached the conclusion that there was

a rule of the Northern Pacific Railway Company

to give the members of both crews this information

and that the dispatcher violated this rule. This was

the sole reason why I reached the conclusion that

the Northern Pacific Railway Company was guilty

of negligence.
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Dated at Moscow, Idaho, this 8th day of October,

1952.

/s/ LOUISE BAKER GRAVE,

/s/ MRS. ERWIN.

Subscribed and sworn to before me this 8th day

of October, 1952.

[Seal] /s/ V. R. CLEMENTS,
Notary Public in and for the State of Idaho, Re-

siding at Lewiston, Idaho.

[Title of District Court and Cause.]

AFFIDAVIT
State of Idaho,

County of Latah—ss.

Mrs. Kenneth M. Hunter (whose true name is

Maud H. Hunter), being first duly sworn upon

oath, deposes and says:

I was one of the jurors in the trial of the above-

entitled action in the Federal Court beginning

September 29, 1952, and ending on October 2, 1952.

In the course of the deliberations of the jury

the question arose as to whether or not there was a

rule of the Northern Pacific Railway Company

which required its dispatcher at Lewiston, Idaho,

to have notified the members of the train crew of

Extra 1648, which departed from Lewiston on the

morning of November 11, 1951, that it would be

followed later on the same morning by Extra En-

gine 6015, and also requiring the dispatcher to have
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advised the members of the crew of Extra 6015

that Extra 1648 had left ahead of Extra 6015. This

was the reason why the jury requested further in-

struction in this regard. The jury in its further

deliberations reached the conclusion that there was

a rule of the Northern Pacific Railway Company
to give the members of both crews this information

and that the dispatcher violated this rule. This was

the sole reason why I reached the conclusion that

the Northern Pacific Railway Company was guilty

of negligence.

Dated at Moscow, Idaho, this 8th day of October,

1952.

/s/ MAUD H. HUNTER,

/s/ MRS. KENNETH M.

Subscribed and sworn to before me this 8th day

of October, 1952.

[Seal] /s/ V. R. CLEMENTS,
Notary Public in and for the State of Idaho, Re-

siding at Lewiston, Idaho.

[Title of District Court and Cause.]

AFFIDAVIT
State of Idaho,

County of Idaho—ss.

Alfred F. Killmar, being first duly sworn upon

oath, deposes and says:

I was one of the jurors in the trial of the above-

entitled action in the above-entitled Federal Court

beginning September 29, 1952, and ending October

2, 1952.
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In the course of the deliberations of the jury

the question arose as to whether or not there was a

rule of the Northern Pacific Railway Company
which required its dispatcher at Lewiston, Idaho,

to have notified the members of the train crew of

Extra 1648, which departed from Lewiston on the

morning of November 11, 1951, that it would be

followed later on the same morning by Extra

6015, and also requiring the dispatcher to have

advised the members of the crew of Extra 6015

that Extra 1648 had left ahead of Extra 6015. This

was the reason why the jury requested further in-

structions in this regard. During the deliberations

of the Jury, Juror Merle F. Denevan of Bovill,

Idaho, represented that he had had previous experi-

ence as a railroad employee and from that experi-

ence he knew that in a case like the one then being

considered by the Jury, that the dispatcher at

Lewiston, Idaho, under the rules of railroading,

should have notified the members of train crew

Extra 1648, which departed from Lev/iston on the

morning of November 11, 1951, that it would be

followed later in the same morning by Extra 6015

and that the dispatcher was required to advise the

members of the crew of Extra 6015 that Extra 1648

had left ahead of Extra 6015. After the jury had

requested further instructions in regard to the dis-

patcher being required to notify the two train crews

under the rules and not having been further in-

structed, they returned to their jury room for fur-

ther deliberations and after Juror Merle F. Dene-

fan had related his experience as a railroader as

herein above set forth, the jury reached the con-
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elusion that there was a rule of the Northern Pa-

cific Railway Company to give the members of both

train crews this information and that the dispatcher

violated this rule. This was the sole reason why I

reached the conclusion that the Northern Pacific

Railway Company was guilty of negligence.

Dated at Kamiah, Idaho, this 9th day of October,

1952.

/s/ ALFRED F. KILLMAR.

Subscribed and sworn to before me this 9th day

of October, 1952.

[Seal] /s/ H. F. BRAUN,
Notary Public in and for the State of Idaho, Re-

siding at Lewiston, therein.

[Endorsed] : Filed October 11, 1952.

[Title of District Court and Cause.]

ORDER

This matter came before the court on Defend-

ant's Motion for Judgment N.O.V. and for a New
Trial. Oral argument and briefs submitted by re-

spective counsel have been duly considered by the

court.

It appears that there is only one point in ques-

tion here and that is whether it was proper for

the court to permit expert witnesses to testify as to

the meaning and interpretation of the operating

rules of the railroad. However, it is not necessary
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for the court to pass on this question because the

propriety of the testimony was waived by counsel

for both parties, when they refused the court's

offer to instruct the jurj to disregard this portion

of the testimony.

It further appears that none of the other points

urged in support of the motions have sufficient

merit to justify a judgment n.o.v. or a new trial.

Now, Therefore, It Is Hereby Ordered that the

Motion for Judgment N.O.V. be and the same

hereby is denied and it is further ordered that the

Motion for New Trial be and the same hereby is

denied.

Dated this 3rd day of June, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed June 3, 1953.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that the Northern Pa-

cific Railway Company, a corporation, hereby ap-

peals to the United States Court for the Ninth

Circuit from the final judgment entered in the

above entitled action on October 3, 1952.

Notice Is Also Given that the Northern Pacific

Railway Company, a corporation, appeals from

that certain order entered in the above entitled ac-

tion on June 3, 1953, denying the motion of de-
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fendant, Northern Pacific Railway Company, a

corporation, to set aside the verdict returned in

said action and the judgment entered thereon or

in the alternative for a new trial, and from each

and every part of said order.

/s/ F. J. McKEVITT,

/s/ V. R. CLEMENTS,
Attorneys for Defendant.

[Endorsed] : Filed June 26, 1953.

In the United States District Court for the District

of Idaho, Central Division

No. 1862

TILLIE MELY, as Administratrix of the Estate of

A. E. Mely, Deceased,

Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY,
a Corporation,

Defendant.

TRANSCRIPT

This cause was heard before the Honorable Chase

A. Clark, United States District Judge for the Dis-

trict of Idaho, sitting with a Jury, at Moscow,

Idaho, September 29, 1952.
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Appearances

:

PAUL HYATT, ESQ.,

ALFRED GEORGE SHONE, ESQ.,

Attorneys for the Plaintiff.

F. J. McKEVITT, ESQ.,

VERNER R. CLEMENTS, ESQ.,

Attorneys for the Defendant.

September 29, 1953, 10 A.M.

(Selection of jury.)

(Opening statement by Mr. Shone.)

Mr. Shone: May we dictate a stipulation into

the record?

The Court: Yes, you may.

Mr. Shone: The Plaintiff offers in evidence 12

photographs, marked Plaintiff's exhibits 1 to 12.

Mr. McKevitt : One to twelve inclusive %

Mr. Shone : One to twelve inclusive—and the at-

torneys for the Defendant have agreed and stipu-

lated that these may be introduced in evidence

subject to our explanation.

The Court : The may be admitted.

Mr. Shone: Do you want me to do this with

your exhibits'?

Mr. McKevitt: We prefer to put on our own

evidence.

Mr. Shone: They Were Being Marked by the

Clerk so that they could be marked in order.

Mr. McKevitt : But I would prefer to put in our

evidence when the time comes.
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Mr. Shone : I was taking the advice of the Clerk.

Mr. McKevitt: Did the Clerk advise you to put

in our evidence?

Mr. Shone : No—no—just for the numbers of the

exhibits. [3*]

Mr. Shone : It is stipulated between Counsel for

both parties that on November 11, 1951, according

to the American Experience Mortality Table A. E.

Mely had an expectancy of life, of 17.4 years and

that Tillie Mely, his wife, on November 11, 1951,

had an expectancy of life of 20.2 years.

It is stipulated by counsel for both sides that on

November 11, 1951, and at the time of the collision

in question, it was 258 feet from the switch east

to the rear of the west car on the south siding. It is

also stipulated that it is 604 feet from the switch

east to the rear of the caboose on the main line,

that was standing there on November 11, 1951 ; that

it is 346 feet from the rear of the caboose west to

the rear of the west car on the south siding. It is

stipulated that a logging car is 47% feet in

length

Mr. McKevitt: No, we wont stipulate to that.

We will not stipulate that they are that long, our

testimony will show that they are 40 feet long. I

will stipulate that they are 40 feet long.

Mr. Shone: I took it from the man that made
the map for you.

Mr. McKevitt: That would make quite a [4]

difference in eighty cars.

*Page numbering appearing at foot of page of original Reporter's
Transcript of Record.
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Mr. Shone: That is satisfactory to us. We will

stipulate they are 40 feet long. That a boxcar is 40

feet in length, is that true?

Mr. McKevitt: We have various lengths of box-

cars.

Mr. Shone : What is the average ?

Mr. McKevitt: We have 36, 40, 421/0 45, 471/2.

Mr. Shone : That a boxcar averages 471/2 feet in

length

Mr. Clements: They don't average 47%.

Mr, McKevitt: It would depend on what you

have in the train, they may all be 40 's.

Mr. Shone: Have you any measurements on the

boxcars ^

The Court: Can you stipulate on the length of

the boxcars'?

Mr. Clements: Not on the boxcars, your Honor.

The Court: If you can't stipulate go ahead.

Mr. McKevitt: We want to be reasonable, we

will stipulate on 45.

Mr. Shone: All right, 45 on boxcars and 40 on

logging cars.

Now, we have agreed with you as to certain evi-

dence and you want to reserve that until later

on. [5]

Mr. McKevitt : Do you have anything else %

Mr. Shone: No, I think that is all we have on

that. Do you care to make a statement now.

Mr. McKevitt: Mr. Shone, you go ahead with

your case, we will put our evidence in when you

finish.
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Mr. Shone: May I explain our exhibits, our

photographs to the jury at this time?

Mr. McKevitt: I think that is proper for argu-

ment your Honor, not to have counsel tell the

jury

The Court: I understood that the pictures were

admitted in evidence and that you would put on

a witness to explain them.

Mr. Shone: If I put on associate counsel to ex-

plain these pictures would we have a right to make

his argument to the jury, to explain how they were

taken %

The Court: I can't permit that—haven't you a

witness that knows about these pictures'?

Mr. Shone: No, we were both there on one set,

and the other, he was there.

The Court: They are admitted in evidence you

can explain them in your argument to the jury, and

they may be handed to the jury now. We can pro-

ceed while the jury is looking at the pictures.

DAVID A. LIVINGSTONE
called as a witness by the Plaintiff, after being first

duly sworn testifies as follows: [6]

Direct Examination

By Mr. Shone

:

Q. Mr. Livingstone, where do you live?

A. Lewiston.

Q. How long have you lived in Lewiston?

A. About thirty years.

Q. That's Lewiston, Idaho? A. Yes, sir.

Q. What is your occupation?
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A. I am a brakeman on the Northern Pacific.

Q. How long have you been a brakeman'?

A. Since February, 1936.

Q. You were a brakeman on November 11, 1951 ?

A. Yes, sir.

Q. On what train?

A. On the extra East, Stites local.

Q. Do you remember the number?

A. I think it was 1618, I am not sure.

Q. Could it be 1648?

Mr. McKevitt: We will agree that it was.

The Court: That is agreed, go ahead.

Q. Where did that train start from on Novem-

ber 11, 1951? A. East Lewiston.

Q. Do you remember what time it left East

Lewiston? A. No, I don't. [7]

Q. Do you know the approximate time?

A. Well, it was about 9 :15 or 20.

Q. In the morning, a.m.? A. Yes.

Q. When you left East Lewiston what character

of train did you have, or load, or cars?

A. We had only the caboose at East Lewiston,

we picked up the train at Forbay.

Q. How far is Forbay from East Lewiston?

A. About two miles.

Q. And you left East Lewiston with what—

a

diesel? A. No.

Q. A regular steam locomotive? A. Yes.

Q. And a caboose? A. Yes.

Q. And at Forbay what did you do?

A. We stopped the caboose on the train, on the
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rear end and went around on the head end coupled

on with the engine and made the air test.

Q. How many cars did you couple onl

A. I think it was 86.

Q. And you left there and went to what sta-

tion?

A. We went back to East Lewiston first.

Q. And what did you do then'? [8]

A. They had some cars we didn't have any bills

for and Mr. Shehan the conductor wanted to go

back to the yard office so we cut off the engine and

went back to the East Lewiston yard office.

Q. Did you finally leave East Lewiston with the

same number of cars that you left Forbay'?

A. Left Forbay with the same number.

Q. I mean did you then leave East Lewiston

with the same number after you went back*?

A. We went back with the engine.

Q. Just with the engine? A. Yes.

Q. Then you came back to Forbay and picked

up your cas? A. Yes.

Q. And then went to Arrow Station?

A. We stopped at North Lapwai.

Q. What did you do at North Lapwai ?

A. We had some switching work to do at the

sawmill there.

Q. And did you pick up any cars there or leave

off any? A. We set some out.

Q. How many, do you remember?

A. It was two or three.

Q. Then you left with the remaining part of

your train? A. Yes.

i
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Q. And went to where ? A. To Arrow. [9]

Q. Do you remember what time you arrived at

Arrow Station %

A. It was about, probably 10:40 or 10:45.

Q. That was in the morning? A. Yes.

Q. What did you do at Arrow Station?

A. We picked up some empties.

Q. Do you remember how many?

A. On the storage track—no I don't remember.

Q. Did you leave any at Arrow? A. No.

Q. You just picked up cars ?

A. We picked up cars and headed in the Stites

branch and stopped at the depot to register.

Q. What position did you have on that train?

A. I was rear brakeman.

Q. And who was the signalman?

A. Do you mean flagman?

Q. Do you have a signalman or flagman?

A. No, sir.

Q. Who acts as flagman or signalman?

A. The rear brakeman when he is there.

Q. Who was the other rear brakeman?

A. There wasn't any, just one.

Q. Was Mr. Sanman the engineer?

A. No, Mr. Dunlap.

Q. Mr. Dunlap w^as the engineer?

A. Yes. [10]

Q. Where does he live ?

A. Lewiston—no, Clarkston.

Q. At Clarkston? A. Yes.

Q. Who was the fireman?
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A. Mr. Tippett.

Q. Where does he live?

A. Asotin, Washington.

Q. Who was the other brakeman?

A. Mr. Hull.

Q. What was he known as, the front or rear

brakeman? A. The head brakeman.

Q. Who was the Conductor 1

A. Mr. Feehan.

Q. Now, when you pulled into the station of

Arrow do you remember about where the caboose

was resting on the main track?

A. Yes, when we first stopped at Arrow to pick

up—well, that track holds sixty cars, we stopped

about 20 cars west of the west switch—the caboose

was.

Q. Now, the west switch we speak of—I hand

you plaintiff's exhibit 10 and ask you if the west

switch you are talking about is shown in that pic-

ture? A. That's it.

Q. That is what is known as the west switch?

A. Yes. [11]

Q. And this picture is taken from what direc-

tion to what direction ?

A. From the east looking west down the river.

Q. You are familiar with the railroad track

there, are you not? A. Yes.

Q. And in looking west I will ask you how many
curves are shown in the picture?

A. Two are shown, the second one faintly, the

one way down here.
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Q. Is there a cliff to the north of that %

A. To the north of the second one?

Q. Yes.

A. Well, not very high, there is an embankment.

Q. But, there is an embankment?

A. Yes, this is the main bluff around this first

one.

Q. Where from that west switch was the caboose

when the collision occurred?

A. From the west switch?

Q. Yes.

A. It was about I think about fifteen cars east

of the west switch—I would 't say exactly—the

engineer measured it.

Q. I hand you plaintiff's exhibit 7 and ask you

if you are familiar with that photograph and where

and from what direction it was taken?

A. From the west switch looking east up the

river. [12]

Q. If we were to match exhibit 10 and 7 you

would have about the railroad tracks?

A. Yes, you would.

Q. Particularly if you would put them in here

close (indicating)? A. That's right.

Q. This in number ten is west and in number 7

it is east (indicating) ? A. Yes.

Q. Now, in number 7 are shown two sets of

tracks, will you explain to the jury what they are,

which is the main line and which is the siding?

A. The one on the north, left of the picture is

the main line and this is the siding (indicating).
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Q. On the main line do you see a train ?

A. Yes.

Q. 'This (indicating) is the main line I

A. Yes.

Q. And in this picture the siding is to the south,

it it? A. Yes.

Q. You are familiar with that ? A. Yes.

Q. Now, tell the jury what kind of cars were

in this string of cars that you had on the main line ?

A. I don't remember exactly, we had several

commercial or industrial cars on the head end, the

hind part of the train, about 50 or 60 cars were log

flats and we had [13] common flats.

Q. On the rear of the train forward were 50 or

60 logging cars? A. Yes.

Q. Tell us about how high a logging car is ?

A. Oh, you mean above the rails?

Q. Yes—can you compare it with some other

kind of car?

A. About 3% feet, maybe, about that.

Q. Is it similar to what we call a flat car, in

height ? A. Yes.

Q. Does it have any distinguishing features as a

logging car ?

A. Yes, they have what they call bunkers

—

bunker flats for the logs, stakes and chains.

Q. Upright stakes?

A. On one side—they are up on one side.

Q. On one side of the car? A. Yes.

Q. Is that true on all cars, the stakes are on the

same side on all cars ? A. They are turned.
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Q. Sometimes on one side and simetimes on the

other ?

A. They are all turned one way or the other, but

in one train they may be different so that they can

unload from the hot or cold pond.

Q. How high are these stakes ? [14]

A. They are about six feet above the deck of the

cars.

Q. Now, do you remember the time of the acci-

dent % A. Yes.

Q. What time was it? A. It was 11:10.

Q. 11 :10 a.m. ?

A. It was that time when I looked at my watch

and it happened maybe a minute or two before that

—not over a couple of minutes.

Q. But it was approximately 11:10 a.m., when

the collision occurred 1 A. Yes.

Q. Now, do you remember on that morning and

previous to the time of the collision, some cars on

the south siding? A. Yes.

Q. Tell the jury what kind of cars they were?

A. You mean the west end?

Q. Yes, on the west end, by that west switch?

A. There were several loads there; the local

often sets cars out there when the N P Tracks were

full.

Q. What kind of cars were they?

A. Mostly boxcars.

Q. Do you know how many ?

A. I don't remember now.

Q. Do you know how far—we have stipulated
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on that—[15] would you say that it was approxi-

mately 250 feet from the west switch east to the

rear of the west car on the siding?

Mr. McKevitt: We object to that as leading.

A. From the switch ?

Q. To the end of the west car ?

Mr. McKevitt: I have an objection that it is

leading.

Mr. Shone: We stipulated on that.

The Court: That is true but the questions you

are asking are somewhat leading. You can ask him

how far it is without telling him.

Mr. Shone: We have stipulated on this.

Mr. McKevitt: Just a moment Mr. Shone, I

am going to object to the use of the words we have

stipulated this without specifying what the stipu-

lation is. I don't want him to stipulate me out of

court.

Mr. Shone: We will strike that question.

Q. About how many boxcars were there on the

south side, west from the caboose on your train?

A. You mean where the caboose was struck?

Q. That's right.

A. There must have been six or eight cars ap-

proximately.

Q. On the south siding? A. Yes.

Q. They were west of the caboose ?

A. Yes. [16]

Q. Do you know how far they were from the

west switch, that would be the car farthest west?

A. Almost two car lengths in the clear.
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Q. Two car lengths from the switch?

A. No, from the clearance point, it would be a

little over four cars from the switch.

Q. About four cars'? A. Yes.

Q. Where were you immediately previous to the

collision %

A. I was on the engine, I went to the depot—

I

just got oif the engine and went into the depot to

register.

Q. Where was the engine with reference to the

station house? A. Right beside it.

Q. Right beside the station house?

A. Yes, exactly.

Q. Was there a station agent there that day?

A. Yes.

Q. Did you know him ? A. Yes.

Q. Who was he? A. Mike Schroeder.

Q. Where, at the time of the collision, if you

know, was W. R. Hull the other brakeman?

A. He was in the depot too.

Q. He was in the depot? A. Yes. [17]

Q. Other than Conductor Feehan was there any

other member of the crew at the end of the train

where the caboose was? A. No.

Q. Mr. Feehan was there in the caboose ?

A. Yes.

Q. What was the engineer's first name?

A. Charles.

Q. Charles Dunlap? A. Yes.

Q. You have been over the road many times I

assume ? A. Yes.
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Q. In approaching the yard limit which is west

of the west switch and running a train or riding on

a train going east toward Arrow Station, and after

you get into the yard limit can you see around the

cliff that is shown in the one picture that was shown

you?

Mr. Clements: Now, we object to that as in-

competent, irrelevant and immaterial until it is

shown where the man was. It would depend on his

position, do you have him on the train or standing

on the track, Mr. Shone?

Mr. Shone : He can walk up the track, or he can

be in front of the train, on the front board.

Mr. Clements: Let him tell us where he was.

Q. Can you see around that curve? [18]

A. Not around it.

Q. Could you see the caboose and the train that

you were on further to the west that the curve

where the embankment is?

A. Further west than the curve?

Q. Yes.

A. Yes, there is on chance to see it, there is one

place you can see it.

Mr. McKevitt : See what Mr. Witness ?

A. See where our train was.

Q. As you approch, going east, as you come

around the big curve with the embankment shown

in the picture which I handed you, then when do

you make another curve?

A. Around that big bluff in the picture.

Q. Yes.
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A. That's the last curve before the tangent

where the passing track is.

Q. Is that known as a left curve to an engineer

going east?

A. Going east it would be as you approach the

west switch.

Q. As you proceed eastward is there what is

known as a right hand curve "?

A. Just before the switch yes, before you get to

the switch.

Q. And then the track is straight?

A. Straight up almost to the east switch.

Q. While you were at the station did you have

any knowledge that engine 6015 had left East

Lewiston at 10:35? A. No, I did not. [19]

Q. Were you notified by anyone—strike that

Mr. McKevitt: Counsel said, did this man have

any knowledge that engine 6015 left East Lewiston

at 10:35—there is no evidence here what time that

left East Lewiston

Mr. Shone : I will ask him.

Q. Do you know what time 6015 left East

Lewiston? A. I don't exactly, no.

Q. Did you know that 6015 was a scheduled

train ?

Mr. McKevitt: We object to the form of that,

it is suggestive that it was a scheduled train.

Q. Did you know that 6015 was a scheduled

train that day ?

Mr. McKevitt: We object to that if the Court,

because Mr. Shone, by the form of that question
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is indicating that it was a scheduled train that day

and there isn't any evidence to that effect, and the

classification of this train is very important in this

lawsuit.

Mr. Shone: I will show what it was at the time

of the collision—that was an extra then, but I want

to show.

The Court: Possibilities are that you better

show it at the time you examine the witness

Q. Do trains run on schedule from Lewiston

East? A. Some trains, yes. [20]

Q. Are they daily trains'? A. Yes.

Q. And are they freight trains'?

A. Freight and passenger.

Q. What are the freight trains knowTi as—num-

bers?

A. The only freight train east, scheduled, is

number 622.

Q. Number 662 is a timetable train is it not?

A. Yes.

Q. And by time-table train we mean that it is

marked on a timetable? A. Yes.

The Court : We will take a fifteen minute recess

at this time

:

September 29, 1952, 2 :45 P.M.

Q. Mr. Livingstone, were you or were you not

notified that extra 6015 was proceeding easterly

toward Arrow Station on November 11, 1951?

A. No, we were not notified.

Q. By we, who do you mean?
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A. The whole crew, none of the crew so far as I

know.

Q. That was the crew of engine 1648?

A. Yes.

Q. I will ask you if there is a block signal on

that line ?

A. Not between Lewiston and Arrow.

Q. Will you tell the jury what a block system is ?

A. It is a system of block between stations to

indicate [21] whether a train is in there or not,

automatically.

Mr. McKevitt: I am going to object to any testi-

mony with reference to block signals, their presence

or absence for the reason and on the following

grounds that it is a matter primarily for either state

regulatory bodies or the National regulatory body—
Interstate Commerce Commission, and there is no

pleading here that we violated any State or National

law^ in that regard.

The Court: There is nothing before the court

now—I will take care of that on the next question.

Q. What day of the week was it?

A. Sunday.

Q. Did anyone

Mr. McKevitt: Pardon, Mr. Shone—in view of

your Honor's ruling, I move to strike the testimony

of the witness to the effect that there was no block

signal there as not being competent, relevant or

material in this case, nor within the issues.

The Court : I will take the motion under advise-

ment.
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Q. Did any member of the crew of engine 1648,

on November 11, 1951, and at any time preceding

the collision in question, place upon the rails west

of the caboose one or more torpedoes'?

Mr. McKevitt: That is objected to if your

Honor please, on the ground that it is incompetent,

irrelevant and immaterial. It only could go to the

question that there had been a rule violation by the

Company, and there is nothing in this complaint

that the Northern Pacific violated any operating

rule of the Company. That should have been

pleaded.

Mr. Shone: We claim that it is pleaded in that

it failed to give adequate warning and adequate

signals.

The Court: He may answer.

A. As far as I know there were no torpedoes, of

course, I was on the head end.

Q. If torpodoes had been place on the railroad

tracks west of the caboose of your train could you

hear them at the place where you were standing

near the engine if they exploded?

Mr. McKevitt : The same objection to this line of

testimony. It involves a rule violation of the com-

pany and no rule violation has been pleaded. I un-

derstand when you rely upon a rule violation then

you must plead the violation and the rule so that

we will know in advance what rule violation you

rely upon. There are 12 separate subdivisions, if

the Court please, charging us with 12 separate acts

of negligence but in none of the 12 is there a charge
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that the defendant violated an operating rule by the

result of which Mr. Mely met his death. [23]

Mr. Shone: We think it is covered, if your

Honor please, by the allegation of negligence in

furnishing Mr. Mely with a safe place to work and

the failure to gave him warning of any kind and

also by the 11th subdivision; failure to place men,

flares or signals to give warning of said obstruction

on said tract, a reasonable distance from said ob-

struction.

Mr. McKevitt: That goes to the question of a

rule violation and no rule has been pleaded. There

are 997 operating rules which go to the operation of

train in that division.

Mr. Shone: I hadn't finished—also subdivision

12 failure to protect train 1648 while it was in such

obscure position as aforesaid and in failing to prop-

erly protect train 6015 from colliding therewith

The Court : 1 am wondering if this testimony

shouldn't follow the introduction of the rule.

Mr. Shone: I am asking if the torpodoes were

placed on there and I will place a witness on the

stand and introduce the rule.

The Court: I will let him answer but it seems

to me that we are getting the cart before the horse.

A. The question is whether I could have heard

the torpedo?

Q. Yes. [24]

A. Well, I w^ouldn't say because if they had been

down they would have been over a mile away from

the depot and I might not have heard them around

all those curves.

Mr. Shone: I think that's all.
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Cross-Examination

By Mr. McKevitt

:

Q. Mr. Livingstone, you were subpoenaed by the

plaintiff to appear here as a witness?

A. Yes, sir.

Q. And you also received instructions from your

Railroad superiors to appear here?

A. Yes, sir.

Q. Eddie Feehan was in charge of your train,

was he not? A. Yes, sir.

Q. He was in the caboose at the time of the

collision? A. Yes, sir.

Q. And Eddie Feehan was killed was he not?

A. Yes, sir.

Q. Now, this accident happened November 11th,

Armistice Day to be exact? A. Yes, sir.

Q. And a short time after the accident on

November 11th, to be exact, on the 14th you gave

a statement to a representative of the Northern

Pacific Claims Department as to what knowledge

you had of this accident?

A. That is correct. [25]

Q. And the statement was voluntarily given, was

it not ? A. Yes.

Q. You were not injured in the accident were

you? A. No.

Q. Now, it is a fact that you departed from

Lewiston, according to your recollection on Novem-

ber 14—from East Lewiston about 8 :30 in the morn-

ing?
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A. There is probably more accurate that I could

say now.

Q. Being a railroad man, you know that there

are train registers that show the exact time, is that

right •? A. That is right.

Q. And at Arrow you had a train of 85 cars,

is that true ?

A. I thought it was 86 but I am not sure now.

Q. We won't quarrel about one car more or less.

I believe you said when you gave this information

to the claim Department that you registered out at

11:15 a.m. That would refer to registering out of

Arrow, is that correct? A. Yes.

Q. Explain to the Court and jury what you

mean by registering out, what do you do ?

A. There is a train register at the register

stations where we put the engine number and all

that information such as time of arrival and de-

parture.

Q. In other words, is it not a fact that 1684 was

in the process of pulling out of Arrow at the time

the collision occurred?

A. Yes, that's right. [26]

Q. You had registered?

A. Of course when I registered I allowed a few

minutes to get back on the train and get in the clear

of the P & L Bridge.

Q. You, of course, understand what it meant by

"yard limits" do you not? A. Yes, sir.

Q. Those yard limits are marked by Yard Limit

boards, are they not? A. Yes.
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Q. What is meant by yard limits '?

A. It marks the limit of each end of the yard,

it is a system of tracks within defined limits pro-

vided for the making up of trains, that is what the

rule says.

Q. You, of course, from time to time are ex-

amined on the rule book, aren't you?

A. That's right.

Q. Mr. Shone has asked you something about

placing torpedoes whether it was done by members

of your crew and you stated that it wasn 't %

A. Not to my knowledge.

Q. Do you know the reason it wasn't done

—

wasn't it because you were within yard limits'?

Mr. Shone: We object on the ground that it is

immaterial and not proper cross-examination if

leading to any violation of the rules. [27]

The Court: The objection will be overruled in

view of my permitting him to answer your question.

Q. The caboose, at the time of that collision,

was how far within yard limits—how far east of the

west board ?

A. It would be maybe 70 cars, approximately,

you could tell on the map exactly.

Q. It would be at least the length of the train,

70 cars, wouldn't it, that the caboose was east of the

yard limit board, in other words, it was that much

inside the yard limits ?

A. Yes, I think you could say at least seventy

cars.

Q. And isn't it a fact that when you are within
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yard limits there is no rule requirement of going

back and flagging back

Mr. Shone: just a moment, we object to

that as not proper cross-examination.

Mr. McKevitt: That is just the point he went

into.

The Court : He may answer.

Q. That is fact isn't it Mr. Livingstone, that

when you are within yard limits you don't have to

place torpedoes against an extra train?

Mr. Shone: Objected to as not proper cross-

examination.

The Court : He may answer. [28]

A. Not against second class or inferior trains.

Q. And 6015 to your knowledge was character-

ized as an extra train, wasn't it? A. Yes.

Q. And being an extra train it is a second class

or inferior train, isn't that true? A. Yes.

Mr. Shone : If the Court please, we object to this

line of examination as not proper cross-examina-

tion, and we move to strike the answers to this

character of examination.

The Court: The motion will be denied.

Q. To put it another way Mr. Livingstone, in-

stead of that train being 6015 extra train, if that

had been 314 the passenger train, under the in-

structions of Eddie Feehan, you boys would have

back-flagged, would you not?

Mr. Shone: That is objected to us not proper

cross-examination.

The Court : He may answer.
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Q. You would have gone back and flagged and

put torpedoes out?

A. If we had been on their time, yes.

Q. Now, of course, Eddie Feehan was in charge

of 1648? A. Yes.

Q. A very competent conductor was he not ? [29]

A. Very good.

Q. If there had been any protection required

against 6015 he would have been the man to instruct

you to take care of it wouldn't he % A. Yes.

Mr. Shone: Objected to as incompetent, irrele-

vant and immaterial and a conclusion of the witness

and not proper cross-examination.

The Court: He may answer.

A. If any protection had been necessary Eddie

would have provided it because he knew I was the

head end. We had work to do up there.

Mr. Shone : We now move the Court to strike the

answer of the witness on the ground that it is a

conclusion as to what Mr. Feehan would have done.

Mr. McKevitt: This is cross-examination he is

your witness not mine.

Mr. Shone : I am submitting it to the Court.

The Court : I think it is immaterial.

Q. Now, in addition to the testimony that you

are giving here and in addition to the statement you

gave to the representative of the Claims Depart-

ment, in the latter part of November you also testi-

fied as a witness in a joint hearing between the

operating officials of the Northern Pacific and the

representatives of the—Interstate Commerce Com-
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mission of the United States Government, didn't

you? [30] A. Yes.

Q. Investigating this accident*?

A. Yes, I did.

Q. And in that hearing before the ICC you tes-

tified substantially the same as you have here under

cross-examination did you nof?

Mr. Shone: We object to that as not proper

cross-examination, calling for a conclusion and not

the best evidence.

The Court: The objection will be sustained un-

less you want to show him his testimony.

Q. Do you recall at the hearing of the ICC and

the operating officials—do you recall the date of

that—was it November 23rd, or about that date.

Mr. Shone: We object on the ground that it is

immaterial ?

The Court: Sustained.

Mr. McKevitt : Very well.

Q. Now, Mr. Shone asked about the position of

some box cars on the south track, that is the side

track ? A. Yes.

Q. The passing track, is that what you call it?

A. Yes.

Q. You stated that there were six or eight box

cars west of the caboose, is that your testimony ?

A. Between the caboose and where the caboose

was struck and [31] the west end of the west box

car was about six or eight cars.

Q. You used the term clearance point, do you re-

member using that? A. Yes.
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Q. Will you explain that to the Court and jury *?

A. The point between the siding and the main

line which is considered safe clearance between the

two tracks.

Q. In other words the end of the cars—that

string on the side tracks was such that a train mov-

ing on the main line track would not have struck

it—that's what you mean, isn't it, by proper clear-

ance'? A. That's right.

Q. You say that you have ben over that run be-

tween North Lapwai and Arrow several times, is

that your regular run ?

A: It was for several years.

Q. You know a great deal about that situation

down there, don't you? A. Yes, I think I do.

Q. Now, having in mind the position of this

caboose and working westward about how much
vision would an engineer on 6015 have of that ca-

boose when it first came into his view I

A. When he first saw the caboose *?

Q. When he could first see it?

A. When he could first see the caboose—he could

see [32] most of the train before he could see the

caboose.

Q. He could see most of 1684 before he could see

the caboose?

A. That's right, because of that long curve.

Q. Standing on the main line track, that is, your

train? A. Yes.

Q. How far would it be then when he could first

get a glimpse across the curve ?
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A. You could see from the yard limit to the

cross-over there, I don't know how far it is, you can

see on the map there.

Mr. McKevitt : Has this may been marked yet ?

Mr. Shone : It has not.

Mr. McKevitt : I will have it marked.

May I have the witness come to the map?
The Court: Yes, you may.

Q. I call your attention to defendant's exhibit 22

marked for identification and will you step over here

so the Jury can see what we are talking about. Now,

are you familiar with the area depicted on that Map,

Mr. Livingstone? A. Yes.

Q. Where is the main line?

A. Here (indicating)—this is the main line.

Q. That Heavy white mark ? A. Yes.

Q. Where is Lewiston, on the map ?

A. Down here ten miles.

Q. Where is Arrow? [33]

A. Here is the switch.

Q. It is shown on the map? A. Yes.

Q. At this point where you say he could have

seen part of 1684 standing on the main line even

before he could have seen the caboose is about

where ?

A. About at the yard limit and here is the yard

limit sign, here.

Q. You are pointing now to a portion of the map
the yard limit sign just below the figures 43.19 feet

to point of collision, is that correct ? A. Yes.

Q. That is where you say he could first see it?
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A. Yes, but I don't know whether it is correct

—

the map

Q. We will show that the map is drawn to scale.

Now, you point to the point on the map where he

could see %

A. I would say that he could not see the caboose

—here is the siding—the cars are in here and the

caboose was obscured. He could see the train from

here. The train was from here clear back up here

and that's the part he could see—these log flats but

not the caboose.

Q. Because of the cars on the siding?

A. He might have thought the cars were on the

siding.

Q. He could have seen that long string of cars

—

it isn't [34] what he might have thought, but what

he could have seen. A. Yes, sir.

Q. Where was 1684 headed for f A. Stites.

Q. Stites, Idaho. A. Yes.

Q. And it had to occupy the main line in order

to reach its destination *? A. Oh, yes.

Mr. McKevitt : That is all.

Redirect Examination

By Mr. Shone

:

Q. Referring to plaintiff's exhibit 6 will you tell

us where that picture was taken from and in what

direction %

A. It was taken west of the west switch maybe

twenty car lengths.
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Q. Was it taken at the curve with the embank-

ment, looking east? A. At that high bluff.

Q. Looking east from the high bluff ?

A. Yes.

Q. Can you see the station of Arrow in that

picture ?

Mr. McKevitt : The picture itself is the best evi-

dence.

A. I can see where the junction is but I can't see

the switch from there, no. [35]

Q. Can you see the railroad track?

A. See the Clearwater but not the P & L Branch.

Q. You can see the tracks ?

A. The Clearwater branch, I can't see the tracks

exactly ?

Q. Is there a great deal of underbrush and trees

in that vicinity?

A. Just what is in the picture.

Q. Is it from this position that you were testify-

ing that you could see part of the train ?

A. No, sir.

Q. It wasn't from here? A. No.

Q. Was it farther east? A. Farther west.

Q. He could see still further west ?

A. He could see part of the train but not the ca-

boose.

Q. But further west than where the cameraman

was standing for this picture, exhibit 6?

A. Yes.

Q. He could see this train?

A. He could see all the middle of the train.
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Q. Did you go back there on that day?

A. Yes.

Q. With whom? [36]

A. I don't know the man's name.

Q. Was he an official of the Railroad Company?

A. No, he wasn't.

Mr. Shone : That is all.

Mr. McKevitt: No further questions, your

Honor.

FRANK A. REISENBIGLER
called as a witness by the Plaintiff, after being first

duly sworn testifies as follows

:

Direct Examination

By Mr. Shone:

Q. Where do you live Mr. Reisenbigler ?

A. Greenacres, Washington.

Q. Is that near Spokane ? A. Yes, sir.

Q. Is it a suburb of Spokane ? A. Yes, sir.

Q. What is your occupation?

A. Fireman for the Northern Pacific Railroad.

Q. How long have you been a fireman for the

N. P. A. Since April 14, 1945.

Q. And have you followed that occupation con-

tinuously since?

A. Practically all of the time, yes, sir.

Q. On November 11, 1951, were you a fireman on

a N. P. Engine ? A. Yes.

Q. Out of Lewiston, Idaho ? [37]

A. Yes, sir.

Q. What kind of an engine was that?
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A. Four unit diesel, 6500 horse I think it is

supposed to be.

Q. What was the number of the first diesel unit,

do you know?

A. The whole engine was 6015, the four units,

the units are lettered A, B, and C and D.

Q. Were they in the reverse order, was D the

lead unit ? A. D, was the lead unit.

Q. Who was in D unit, the lead unitf

A. Mr. Mely, Mr. Brown and myself.

Q. What position did Mr. Mely hold with the

Company at that time? A. Engineer.

Q. That was A. E. Mely? A. Yes, sir.

Q. And Mr. Brown?

A. He was a brakeman.

Q. What was his first name, do you know?

A. No, I don't remember.

Q. You were the fireman? A. Yes, sir.

Q. What time did you leave Lewiston that morn-

ing, if you did leave in the morning?

A. We were called for 10:20 as I recall.

Q. A.M.? A. Yes. [38]

Q. And before you were called for 10:20 a.m.,

what time were you called for ?

A. That's the time we were called, to be on duty

at 10:20.

Q. And if they hadn't called you for 10 :20, when

would you have gone to work ?

Mr. McKevitt: That is immaterial, we object, it

is entirely immaterial when he would have gone to

work if he hadn't gone at 10:20.
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Q. That day?

The Court: I think it is immaterial, but I will

let him answer.

A. Well, it was supposed to be 11:45 our sched-

ule.

Q. What was your schedule to leave Lewiston

on that day, November 11, 1951.

A. I don't get that.

Q. What was your regular schedule, your reg-

ular time.

A. We was running extra that day.

Q. Yes, I know, but what was your regular

schedule if you weren't running extra?

Mr. McKevitt: We object, if the Court please,

it is immaterial, he wasn't running on schedule,

he said he was running extra.

Mr. Shone: That's right but I asked if he

wasn't running extra what would his schedule have

been. [39]

The Court: I think it is immaterial but I will

let him answer, it probably will save time to let

him answer.

A. If we were called for 11:45 we would have

left Lewiston probably at 12 o'clock.

Q. That day you were called as an extra?

A. Yes, sir.

Q. Let me ask you Mr. Reisenbigler, were you

not usually a regular train—a scheduled train?

Mr. McKevitt: We object to that as incompe-

tent, irrelevant and immaterial.

(No ruling)
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A. No they don't always run schedule.

Q. No, but do you have a schedule.

A. Yes, sir, we have a schedule.

Q. And that schedule is to leave Lewiston at

12:30 isn't it?

Mr. McKevitt : What train.

Q. The time-table train 662?

Mr. McKevitt: We object to this—this your

Honor, is a different train altogether.

The Court: I don't know where that train en-

ters into this matter but he may answer.

Q. Is that correct? A. Yes, sir.

Q. On that day you were called earlier and

what time did you leave Lewiston as an extra?

A. If I recall right, it was between 11 and 11 :30.

Mr. McKevitt: You are talking about East

Lewiston ?

A. Yes, sir.

Q. When you left East Lewiston?

A. Yes, sir—no, it was about 10:35 as I recall.

Q. A.M. A. Yes.

Q. What kind of train did you have leaving

East Lewiston.

A. We had no train, just a caboose.

Q. You had a diesel engine four units and just

a caboose? A. That's right.

Q. And you went Eastward? A. Yes, sir.

Q. To what station? A. Forbay.

Q. What did you do at Forbay?

A. Nothing, we just passed through there.

Q. Then you came to Lapwai?
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A. Yes, sir.

Q. And what did you do at Lapwai '?

A. Picked up 15 cars.

Mr. McKevitt: Do you mean North Lapway?
A. Yes, sir

Q. You say you picked up 15 cars there?

A. Yes.

Q. What kind of cars? [41]

A. Freight cars.

Q. Box cars were they?

A. Yes, box cars.

Q. Loaded?

A. I wouldn't say but I think they were loaded.

Q. Do you know what they were loaded with?

A. I couldn't say, no.

Q. After picking up these fifteen cars you left

Lapwai for Arrow station did you? A. Yes.

Q, On your way to Arrow Station tell the jury

how you and Mr. Brown and Mr. Mely were ar-

ranged in the front diesel unit.

A. Mr. Mely was sitting on the right in his

proper position, Mr. Brown was on the left, and I

was on the left hand side in the fireman's seat.

Q. Tell the jury what kind of vision the en-

gineer, fireman and head brakeman will get while

sitting in the front unit of the diesel ?

A. Good vision, just as fas as you can see—

a

mighty good vision.

Q. What kind of glass have you there? Is there

a glass?
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A. Yes—it is a very clear glass, you can see

through it any time.

Q. How far does it extend across the imit in the

front part? [42]

A. It is just like a windshield of a car, nothing

to obstruct the view out the windshield.

Q. Is it bigger than an automobile windshield?

A. Yes, sir.

Q. Where is it situated—right in front of the

unit? A. Yes, sir.

Q. Would all three of you look through this

windshield at the same time? A. Yes, sir.

Q. And is it necessary to see ahead, that any-

one put their head out to the side ?

A. No, sir.

Q. You all keep within the unit?

A. Yes, sir.

Q. Do you have extended vision as the train

proceeds eastward? A. Yes, sir.

Mr. Shone : May I show the witness some photo-

graphs ?

The Court: Yes, you may.

Q. How long have you been running over that

particular railroad track from East Lewiston to

Arrow^ Junction in the State of Idaho?

A. Off and on at different times for the past

seven years.

Q. And in the capacity of fireman?

A. Yes, sir. [43]

Q. Had you been firing for Engineer Mely for

any length of time? A. No, sir.
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Q. How long?

A. Well, it's just that I caught him off the ex-

tra board, I would catch him off the extra board

when his regular man is not with him.

Q. You had been with him at various times

though? A. Yes, at various times.

Q. What kind of an engineer was he ?

Mr. McKevitt: That is objected to as incompe-

tent, irrelevant and immaterial.

The Court: He may answer.

A. I considered him a good engineer.

Q. You considered him a careful engineer?

Mr. McKevitt: The same objection and it calls

for a conclusion of the witness.

The Court: He may answer.

A. Yes, sir.

Q. I hand you Exhibit 1 and I will ask you to

explain to the jury what you see in that picture in

regard to the railroad track, and which direction

you are looking? A. I am looking west.

Q. From what point? A. Toward Arrow.

Q. Do you know that big curve there? [44]

A. Yes, sir.

Q. With an embankment?

A. That's right.

Q. You are familiar with that embankment?

A. Yes, sir.

Q. That picture is taken west of the embank-

ment—the photographer is standing west of the

embankment ? A. Yes.

Q. Facing east?
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Mr. McKevitt: I object to these questions they

are all leading and suggestive your Honor.

The Court: Yes, your questions are leading, Mr.

Shone.

Q. Now, as you approach that curve in an en-

gine—a diesel engine, can you see the station of

Arrow before rounding the curve?

A. No, sir, you can't, I don't think.

Q. When can you see the station of Arrow?

A. You would have to get about to the point of

the curve, I think, if I recall it right—close to it.

Q. I hand you plaintiff's Exhibit 6 and I will

ask you if you are familiar with the embankment

there shown in the picture, to the left ?

A. Yes, sir.

Q. Which way are you looking there ?

A. You are looking east. [45]

Q. Can you see the station of Arrow in that

picture ?

A. No, you can't see the complete station.

Q. Handing you plaintiff's Exhibit 10 I will

ask you if you know the topography of the coun-

try depicted in that photograph? A. Yes.

Q. And which way are you looking when you

look at that photograph? A. West.

Q. Do you recognize the switch shown in the

picture? A. Yes, sir.

Q. What is that known as?

A. That is the branch that turns off up the

Clearwater River and the N.P.

Q. Is that known as the West or East switch?
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A. I don't recall as it is.

Q. Is that switch the farthest switch west from

the station of Arrow ? A. No.

Q. Is there one beyond the curve ?

A. Yes, sir.

Q. Coming to the big curve and the embank-

ment is that the last switch going west?

A. Yes—to the embankment.

Q. And that switch is for the purpose of what?

A. That is for the purpose of trains going up

the Clearwater and going to Spokane.

Q. And is there a siding there?

A. There is above there.

Q. How far?

A. I couldn't say exactly but it is above the

depot.

Q. Now, I hand you number 7 and ask you if

you are familiar with the siding shown in Plain-

tiff's Exhibit 7? A. Yes, sir.

Q. Where is that siding with reference to the

switch in the other picture you have ?

A. That would have to be east of Arrow.

Q. East or West?

A. That would be east of Arrow?

Q. You come to that switch when you are trav-

eling east before you come to Arrow?

A. I believe that is right, yes.

Q. You come to that switch when you are going

east before you come to Arrow, traveling from

Lewiston to Arrow?
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Mr. McKevitt: Do you understand that ques-

tion?

A. I understand the question but I just can't

place this siding.

Q. On November 11, 1951, as you were proceed-

ing around the large curve with the embankment,

and going east, could you see any cars ahead of

you?

A. No, not ahead of us, there were cars in the

siding we [47] could see.

Q. Where were those cars on the siding?

A. They would be on the right hand side of the

main track.

Q. You are speaking of your right hand side

traveling east? A. Yes.

Q. Would that be on the south side of the track

going east? A. Yes, sir.

Q. Can you see the siding in those pictures?

A. Yes, sir.

Q. Is that the siding upon which these cars we

are speaking of were standing? A. Yes, sir.

Q. And that switch, is that a switch leading into

this particular siding upon which these cars were?

A. No, sir.

Q. You don't think so? A. No, sir.

Q. But you are sure that is the siding?

A. Yes, that is the siding.

Q. That is Exhibit 7? A. Yes, sir.

Q. In this Exhibit 7 which I am again handing

you, do you see the main line? A. Yes, sir.

Q. That you were traveling on?
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A. Yes, sir. [48]

Q. What is on that main line?

A. Passenger train.

Q. As you approached the cars on the siding

and you on the main line, what did you first ob-

serve ?

A. The caboose—the back end of the caboose.

Q. Where did you observe it I

A. On the main line.

Q. Where did you see the caboose?

A. On the main line.

Q. Where was the diesel unit in which you were

riding in regard to the caboose on the main line

when you first observed it?

A. We were on the main line, too—the diesel

unit was on the main line too.

Q. You were on the main line ?

A. Yes, sir.

Q. And the caboose was on the main line?

A. Yes, sir.

Q. When you saw the caboose, how far were

you from the caboose? A. I don't know.

Q. Where were you when you saw it ?

Mr. McKevitt: We object to this, the witness

has said that he doesn't know—now this is cross-

examination of his own witness.

The Court: I think he may answer—just try to

answer if you can. [49]

Q. Where were you when you first saw the

caboose ?
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A. We were on the engine and the engine on the

main line.

Mr. McKevitt: Is he inquiring about the physi-

cal presence of this man?
The Court: That is the way I understand the

question.

Q. And where was Mr. Brown?
A. In the center.

Q. And Mr. Mely? A. On the right.

Q. Where abouts on the railroad track was the

diesel unit when you first noticed the caboose, in

regard to curves or straight away track?

Mr. McKevitt: Object to that as the witness has

testified that he doesn't know how far he was or

how far the diesel was from the caboose when he

first saw it.

(No ruling.)

A. I don't know.

The Court: The answer may stand.

Q. You don't know. A. No, sir.

Q. What occurred among the three of you in

the diesel engine in the way of an announcement?

A. I and Mr. Brown both hollered at the same

time. [50]

Q. What did you holler?

A. Stop the train, and Mr. Mely jumped up and

** dynamited" the train.

Q. Did you both holler at the same time ?

A, Yes, sir.

Q. Did anybody holler ''big hole it"?
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A. No.

Mr. McKevitt: Your answer was **no.'^

A. I hollered ''stop the train."

Q. What did Mr. Brown holler?

A. I can't say but I think he hollered the same

thing.

Q. What did Mr. Mely do?

A. Jumped up out of his seat and dynamited

the train.

Q. He had been sitting down? A. Yes.

Q. And he jumped up ? A. Yes.

Q. And dynamited the train? A. Yes, sir.

Q. Explain how he did that?

A. He jumped up out of his seat and grabbed

the brake valve and threw it over in emergency

position.

Q. Where was the brake valve from where Mr.

Mely was sitting?

A. Practically right there—right by the side of

his hand.

Q. He first jumped up? A. Yes, sir. [51]

Q. And he placed his hand on the brake valve?

A. Yes, sir.

Mr. McKevitt: I dislike to be objecting all the

time but these are all leading questions.

The Court: They are somewhat leading, how-

ever this has been answered.

Q. Then tell us what occurred after he dyna-

mited it?

A. Mr. Brown jumped for the door and he

jumped out, and Mr. Mely said to me ''let's jump."
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Mr. Mely made for the door and I did too. I was

going to jump out the left side and I saw my door

was sticking or something and I looked around and

Mr. Mely had already jumped and I grabbed my
door with both hands and gave it a yank and it

came open just as we hit the caboose.

Q. Did Mr. Mely jump out? A. Yes, sir.

Q. And Mr. Brown jumped out?

A. Yes, Mr. Brown jumped first.

Q. Did you see Mr. Mely that day afterwards?

A. No, sir.

Q. Did you see Mr. Brown? A. No, sir.

Q. Do you know where they were found after-

wards? A. No, sir.

Q. At the time Mr. Brown and Mr. Mely jumped

was the train still dynamited? [51-A]

A. Yes, sir.

Q. And by dynamiting a train you mean what?

A. The brakes are set on all the cars.

Q. Were the brakes also set on the four units

of the diesel?

A. No, sir, they don't set on those, I don't be-

lieve—I am not sure.

Q. Does the diesel free-wheel when the train is

dynamited ?

A. I am not sure but I think it does.

Q. The four units? A. I am not sure.

Q. Do you know whether it did on this occasion

or not? A. No, I don't.

Q. As you were approaching this standing ca-
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boose and before Mely dynamited that train, how
fast would you say you were traveling?

A. I won't say. I haven't any idea. I was in no

position to even see the speedometer.

Q. You have been riding trains as a fireman

for how many years? A. About seven.

Q. Are you able to formulate an average judg-

ment about the speed of a train from your position

in the unit?

Mr. McKevitt: Counsel is cross-examining his

own witness, he says that he cannot see, and coun-

sel apparently doesn't like that answer and he

is— [52]

The Court: Are you an unwilling witness here,

do you want to testify as to what you know?

A. I want to testify to what I know and that is

all I can say.

The Court: Yes,—go ahead.

Q. Now,

A. 1 have had a lot more experience on

steam engines than I have on diesel engines.

Q. You mean in regard to your knowledge of

the speed of an engine? A. Yes, sir.

Q. How long had you been working on diesels?

A. I have been on diesels at different times ever

since the N P got them. It isn't very often that we

are on these diesels, it is generally steam for the

extra men.

Q. With your knowledge of the diesels and your

experience are you able to formulate an opinion as
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to the speed of that train immediately before it

was dynamited? A. No, sir.

Q. You couldn't form an opinion?

A. No, sir.

Q. Was there anything unusual in the speed of

that train that drew your attention to the speed?

A. No, sir.

Mr. McKevitt: We object to the form of that

question [53]

The Court: He has answered.

Mr. McKevitt: I move that the answer be

stricken and the jury instructed to disregard it?

The Court: The motion is denied.

Q. When your crew left East Lewiston were

you notified or any member of your crew notified

that extra 1648 had left Lewiston for Arrow sta-

tion?

Mr. McKevitt: We object to that on the ground

that there was no legal obligation on the part of

the railroad to so notify them.

The Court: He may answer.

A. We received no notice that I recall.

Q. Was there a dispatcher at East Lewiston, a

Northern Pacific dispatcher? A. Yes.

Q. And if notice was given would that be im-

parted to the conductor, engineer and fireman?

A. Yes, sir.

Q. Did you have train orders that morning?

A. Yes, sir.

Q. Did you read your train orders?

A. Yes, sir.
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Q. Mr. Reisenbigler, do you know what your

train orders were that morning?

A. I did at the time but I don't recall now.

Q. You did at the time? [54]

The Court : If those are the train orders that you

have there you may show them to him to refresh

his memory.

Q. I hand you book and ask you if this is your

train order?

A. Yes, sir, if I recall right, that is it.

Mr. Shone: May I read this into the record and

the the jury instead of putting it in evidence.

The Court: Yes, just read it into the record.

Mr. Shone: ''Engine N P 6015, run extra, East

Lewiston to Arrow; will not register at Spalding,

number 661 has passed Spalding."

Q. What train was 661?

A. That was 661 coming west.

Q. According to your time schedule 661 is a

west train and 662 is an east train?

A. That's right.

Q. That is time table train? A. Yes.

Q. At any time before the collision with train

1648, had you or your crew been notified that 1648

was at Arrow station or ahead of you?

A. No.

Q. You had not. A. No. [55]

Q. Now, as you came around the curve just west

of this switch, you said that you saw some box

cars on the south siding? A. Yes, sir.

Q. Could you, in coming around the curve, the
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first one, where the embankment is, could you see

the cars or any of them,—any of the cars on 1648

on the main line? A. No, sir.

Q. Did anyone of your crew say anything in

regard to their seeing that train at that time?

A. No, sir.

Q. Do you know where the train was, approxi-

mately, with regard to the west switch when you

hollered ^'stop the train." A. No, sir.

Q. Do you know how far you were from the

caboose standing on the track when you hollered to

Mely to stop the train? A. No, sir.

Q. Can you give us an approximate distance?

A. No, sir.

Q. You cannot. A. No, sir.

Q. Now there are no block signals on that sys-

tem between east Lewiston and Arrow station?

Mr. McKevitt: We make the same objection

that we heretofore made to this question. [56]

The Court: There is no contention here that

there is a system of block signals in there?

Mr. McKevitt: No.

The Court: Then can you stipulate that there

were no block signals there?

Mr. McKevitt: We will stipulate that there

were none and it was not required?

The Court: Just that there were none.

Mr. Shone : That there were no block signals be-

tween East Lewiston and Arrow station.

Mr. McKevitt: That is correct.
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Mr. Shone: Then I won't take up any more of

the Court's time with that.

Q. On Sunday, as was November 11, 1951, what

was the usual work done at Arrow stations, if any?

A. We was to pick up some cars there, the way
I understood it?

Q. You were to pick up some cars?

A. Yes, sir.

Q. What about other trains running east from

Lewiston on Sunday, was it a working day?

A. No, sir.

Q. Tell the Jury in your own words the condi-

tion that you would expect as a fireman, running

east, at Arrow station, on Sunday?

Mr. McKevitt: We object to that form of ques-

tion,—what he would expect [57]

Q. As usual and customary then?

The Court: It is not a question of what he ex-

pected, but what condition existed, however, I will

let him answer.

A. The only thing we figured on meeting was

the passenger train 311, and they wasn't due for

quite a while.

Q. Which way were they traveling?

A. West.

Q. Toward you, that is, in an opposite direc-

tion? A. Yes, sir.

Q. Why didn't you expect to meet another train

going ahead of you in the same direction?

Mr. McKevitt: We object to this as argumenta-

tive.
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The Court: He may answer.

A. Well, sir, if there had been any other trains

coming, we would have probably got orders at

Arrow.

Mr. McKevitt: You mean coming against you.

A. Yes, coming against us.

Q. And how about a train ahead of you?

A. Depending on where they were, maybe we

would have gotten some orders on them, too.

Q. You say you probably would have gotten

some orders.

A. Yes, if they were to let us around them or

something like that.

Q. You mean at Arrow station?

A. Yes, sir. [58]

Q. Up to the time of the collision you had no

orders or warning? A. No, sir.

Q. As you approached the caboose standing on

the main line, do you know whether or not any tor-

pedoes had been placed on the rails west of the

caboose ?

Mr. McKevitt: The same objection to this line

of testimony if your Honor please.

The Court: He may answer.

A. No, sir, I don't.

Q. Were there any torpedoes placed there?

A. I didn't hear any?

Q. Tell the jury what a torpedo is and what

kind of a noise it makes when it goes off?

A. Well, it is a flat piece of metal that clamps

on the rail and when the engine goes over it, it
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explodes like dynamite, like a big loud firecracker.

Q. And it is secured to the rail?

A. Yes, it clamps on the rail.

Q. And what is the purpose of a torpedo or two

torpedoes on the rail?

A. It works as a caution, there may be someone

ahead of you.

Q. And what does the engineer do when he

hears these torpedoes go off?

A. He generally slows his train to restricted

speed.

Q. Is it a duty of his to do that when he hears

torpedoes go off under his train? [59]

A. Yes, sir.

Q. Does he bring it to a stop?

A. Not necessarily.

Q. Is it an indication of danger ahead?

A. Yes, sir.

Q. And is it one of the indications of danger

which railroad engineers heed? A. Yes, sir.

Q. Indications of danger ahead?

A. Yes, sir.

Q. And do you heed those? A. Yes, sir.

Q. Is there any other warning that they put out

in case of an obstruction ahead?

Mr. McKevitt : Is it understood that I may have

a general objection to this line of questioning, your

Honor ?

The Court: Yes, you may.

Q. Such as fusees? A. Yes.

Q. Tell the jury what a fusee is?
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A. It is made up of a kind of powder they use,

and it throws a red light, and they set them on the

track.

Q. And how long does one of them burn?

A. Approximately ten minutes or so.

Q. And how do you put them on the track?

A. They have a spike they stick in the tie. [60]

Q. You light one end and stick it in the tie?

A. Yes, sir.

Q. You can throw it in the tie?

A, Yes, sir.

Q. Then if you come upon a fusee, as a fireman,

moving in the direction that the fusee is burning,

—

can you tell by looking at a fusee about how far a

moving train would be ahead of you, in time,—in

minutes? A. No, sir.

Q. Not in time? A. No, sir.

Q. Well, assuming that you were moving east-

ward that was burned down half way

Mr. Clements: Now, if the Court please, we ob-

ject to this, it is in the form of a hypothetical

question

The Court: Yes, it is assuming conditions

that did not exist at this time and place.

Q. There were no fusees there this day, between

your train and the caboose?

A. That is right.

Q. Now, at Arrow what was your crew going

to do when you got into the station of Arrow?

A. We were to pick up some cars there as I

understood it.
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Q. And where were those cars? [61]

A. They were in the siding, that would be west

of the depot.

Q. West of the station? A. Yes.

Q. The cars that you were going to pick up

would be west of the station of Arrow?

A. Yes, sir.

Q. Do you know how many you were going to

pick up? A. No, sir.

Q. Where about would Engineer Mely have

stopped his train if he was going to pick up these

cars at Arrow station?

A. About at the depot?

Q. Had the track been cleared, of course?

A. Yes, about at the depot.

Q. Do you know how far the depot is from the

west switch? A. No, sir.

Q. You don't know? A. No, sir.

Q. Did you know that the engine on the standing

train, 1648, was at the depot when you saw the

caboose just east of the switch? A. No, sir.

Q. You didn't know that? A. No, sir.

Q. At any time before you hollered "stop the

train" or before Brakeman Brown hollered, had

you seen this train or any part of this train 1648

on the main line track? [62] A. No, sir.

Q. Were you keeping a look-out?

A. Yes, sir.

Q. What was Mr. Mely doing ?

A. We were all looking straight down the

track.
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Q. All three of you? A. Yes, sir.

Q. And when you saw it you hollered?

A. Yes, sir.

Q. You hollered at the same time Mr. Brown
hollered? A. Yes, sir.

Q. And Mr. Mely responded by dynamiting the

train? A. Yes, sir.

Mr. Shone: I think that is all.

The Court: We will recess at this time until 10

o'clock tomorrow morning. Ladies and gentlemen

of the Jury, I will ask you to remember the ad-

monition I gave you at the first recess, I will not

call this to your attention again during the trial.

September 30, 1953, 10 A.M.

Cross-Examination

By Mr. Clements:

Q. How long have you been employed by the

Northern Pacific? A. Over seven years.

Q. And in what capacity?

A. Fireman. [63]

Q. And what is your place of residence?

A. Greenacres, Washington.

Q. And on November 10 and 11, 1951, where

were you working out of? A. Spokane.

Q. That is where you picked up your equipment

for the runs? A. Yes, sir.

Q. As I understand it you had ridden locomo-

tive 6015 on November 10? A. Yes, sir.

Q. And you had brought that locomotive from
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Palouse, Washington? A. Yes, sir.

Q. By way of Arrow Junction?

A. Yes, sir.

Q. The day previous to the accident?

A. The accident was on November 11, Armis-

tice Day? Yes, sir.

Q. Now, on your way to Lewiston, what time

did you pass Arrow Junction on the 10th coming

into Lewiston?

A. If I recall it would probably around one

o'clock.

Q. What did you observe relative to any cars

being on the siding?

A. I observed cars on the siding.

Q. In your direct examination you described

15 cars on the siding on the day of the accident,

did you see those same 15 cars the night [64]

before? A. Yes, sir.

Q. Now, when you come from Palouse to Lewis-

ton, do you come on a considerable down grade?

A. Yes, sir.

Q. Let me ask, were these 15 cars in the same

position as you had seen them? A. Yes, sir.

Q. Coming down the Kendrick grade did you

make any test of your air equipment?

A. Tested the dynamic brakes and also make a

speedometer check at that time.

Q. Now, there are four units in this diesel equip-

ment, is there not? A. Yes, sir.

Q. And the equipment can be operated from

either end? A. Yes, sir.
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Q. Who is the boss or who is in charge of oper-

ating the locomotive equipment? Is it the fireman

or the engineer? A. The engineer.

Q. And is his word final over the fireman?

A. Yes, sir.

Q. And the brakeman? A. Yes, sir.

Q. State whether or not there is a speedometer

on both the A unit and the D unit of 6015?

A. Yes, sir. [65]

Q. What does that speedometer look like?

A. Well, it is a round glass a whole lot like a

speedometer on a car.

Q. And it indicated the miles per hour by a

needle, does it? A. Yes, sir.

Q. When it is in operation? A. Yes, sir.

Q. Now, is that equipment the same in Unit A
and D unit? A. Yes, sir, just the same.

Q. You say that you made a test of that speed-

ometer on your way into Lewiston that night?

A. Yes, sir.

Q. When did you make that test?

A. Right after we left Troy.

Q. How did you make it?

A. I went back to D unit and took the speed-

ometer reading and took hold of the radio and

called Mr. Mely and told him how many miles an

hour we were going,—if I recall right it was about

25 miles an hour and he answered me back O.K.

Q. And that was the day before?

A. Yes, sir.

Q. Now, when the train is in operation, the
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only operators of the equipment is the one or ones

on the front end, is that right?

A. Yes, sir. \^6Q^

Q. And you say that the two units are equipped

for intercommunication by radio?

A. Yes, sir.

Q. About what time did you get into Lewiston

that night? A. Around 2 or 2:30.

Q. And you laid over until the next morning?

A. Yes, sir.

Q. Did you stay with Mr. Mely that night?

A. Stayed at the same hotel.

Q. You recall, of course, the next morning?

A. Yes, sir.

Q. Were you called as a member of the engine

crew, any earlier than the train crew?

A. About 15 minutes, if I recall.

Q. Why are you called fifteen minutes earlier?

A. That fifteen minutes is to inspect our equip-

ment before we start on the trip.

Q. Did you make any inspection of this equip-

ment while you were at East Lewiston?

A. Yes, sir.

Q. What inspection did you make?

A. One of the duties of the fireman is to check

the motors to see if they are all running perfectly,

and the engineer generally walks around his train,

—around the engine, and inspects his brake shoes

to see that they are in place and such as that. [67]

Q. Did you notice Mr. Mely making that kind

of an inspection? A. Yes, sir.
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Q. Now, when you boarded the train or locomo-

tive at East Lewiston, what did your train consist

of at that time?

A. When we first got on it was just the locomo-

tive.

Q. Did you later connect up any other equip-

ment with it? A. We picked up the caboose.

Q. When you picked up the caboose who con-

stituted your crew?

A. There were three brakemen, conductor, en-

gineer and fireman.

Q. Who was the conductor?

A. Mr. Granger?

Q. Who were the brakemen?

A. Mr. Jewell, Mr. Ferris and Mr. Brown.

Q. Before you left the yard of East Lewiston

did any other railroad employee make any inspec-

tion of the brakes of 6015 and the caboose that was

then connected to it? A. Yes, sir.

Q. What kind of inspection was that?

A. Brake test.

Q. What do you mean by brake test?

A. By setting the automatic air on the engine,

they have a pressure gauge in the caboose, to see

how many pounds of pressure they receive in the

caboose.

Q. After your full train is made up is that air

pressure [68] indicated in the caboose?

A. Yes, sir.

Q. What did your equipment in the train con-

sist of between East Lewiston and North Lapwai
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that morning? A. Engine and caboose.

Q. That is what you call, in railroad parlance,

a caboose hop, isn't it? A. Yes, sir.

Q. That means that you connect the engine to a

caboose for the purpose of going up to a later place

or a further destination to make up the train, does

it? A. Yes, sir.

Q. Did you hear any instructions or orders

given Mr. Mely that morning as to any cars he

should pick up on his trip? A. Yes, sir.

Q. What did you hear?

A.
.
We was supposed to pick up cars at Lapwai

and at Arrow.

Q. You mean North Lapwai?

A. Yes, sir.

Q. Now, about how far is North Lapwai, as you

recall, from East Lewiston?—I think that is im-

material,—Now, what did you do when you got to

North Lapwai,—did you pick up any cars?

A. Yes, sir.

Q. How many cars did you pick up? [69]

A. If I recall, it was fifteen.

Q. And the crew then working was the men that

you have just named? A. Yes, sir.

Q. After you got your fifteen cars made up into

your train were any tests made before you pulled

out of East Lewiston of your braking equipment?

A. Yes, sir.

Q. What did that test consist of and who made
it and how do you know it was made?
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A. By the exhaust from the brake valves and

whistle for the air test.

Q. What do you mean,—who makes the whistle

for the air test? A. The engineer.

Q. What does that indicate for the rest of the

crew?

A. That he was going to set up the brakes.

Q. What do you mean ''set up the brakes,"

what does that term mean?

A. To use your independent brake lever and to

draw off so many pounds of air, 12 pounds maybe,

and maybe more.

Q. Is that a usual procedure in starting a train ?

A, Yes, sir.

Q. Any train? A. Yes, sir.

Q. And that test was made in North Lapwai

before pulling [70] out with your fifteen cars ?

A. Yes, sir.

Q. From North Lapwai you proceed generally

in the direction of Spalding, Idaho, don't you?

A. Yes, sir.

Q. Then are you required to cross Clearwater

River on a railroad bridge? A. Yes, sir.

Q. Was any other brake application or further

brake test made after you left North Lapwai?

A. Just before we came to the bridge.

Q. Is the bridge situated on the curve of the

track? A. Yes, sir.

Q. And you made a brake test there?

A. Yes, sir.
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Q. After you got over the bridge did you notice

Mr. Mely increasing his speed?

A. I think he did some, it seemed to pick up

some speed.

Q. Now, what is your best judgment and recol-

lection as to the distance from the time you get

across the Spalding bridge until you come to Ar-

row, Idaho? Is it approximately a mile?

A. In that neighborhood, probably a mile or

better.

Q. As you proceed from the east end of the

Spalding bridge toward Arrow Junction are there

any other signs,—any block signs along the right-

of-way for the engineer's [71] direction?

A. There is a mile post sign, you have a sign

indicating one mile to the station and you have the

yard limit boards.

Q. You say there is a warning sign on the right-

of-way? A. Yes, sir.

Q. Was it there in place that morning?

A. Yes, sir.

Q. And that is one mile this side of the yard

board sign? A. Yes, sir.

Q. By the yard board sign you mean that is

advising the engineer and the crew that it is the

beginning of the yard limit? A. Yes, sir.

Q. How far is the warning sign from the yard

board sign? How far this side of the yard board

sign is the warning sign?

A. I would say it is in the neighborhood,—oh,

it is not very far, I wouldn't say exactly.



vs. Tillie Mely, etc. 95

(Testimony of Frank A. Reisenbigler.)

Q. What is the purpose of that sign?

A. To warn the crew that they are entering the

yard limits.

Q. As you passed the warning sign that morn-

ing did you notice Engineer Mely decreasing his

speed any? A. I did not.

Q. As you passed the yard board sign did you

notice the engineer decreasing his speed any? [72]

A. I did not.

Q. Did you notice the engineer decreasing his

speed any at any place after you crossed the Spald-

ing bridge? A. No, sir.

Q. As a railroad man, and under the rules what

did the yard board sign indicate to you and what

are you supposed to do?

A. Drive at restricted speed, prepare to stop

short of all objects.

Q. Is that the definition of restricted speed?

A. Yes, sir.

Q. Is that the definition or the substance of the

definition as contained in the rule book?

A. That would be the substance of it.

Q. What do you say restricted speed means?

A. To stop short of all objects,—to be able to.

Q. Then there are yard board signs as you are

going into the yard limits? A. Yes, sir.

Q. And the engineer, at that point, was sup-

posed to be traveling on restricted speed?

A. Yes, sir.

Q. Was he traveling or was he operating on re-

stricted speed that morning, on the morning of the

11th of November after he passed that sign? [73]
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Mr. Shone: To which we object as calling for a

conclusion of the witness and invading the province

of the jury.

The Court: It might be interesting to hear his

answer because he said that he didn't know any-

thing about the speed, when you were examining

him, as I recall. He may answer.

A. Well, the only way I can answer that is this

:

I don't see how he could have been traveling at re-

stricted speed.

The Court: The answer may be stricken in view

of the objection.

Q. What would have happened to that train

had he been traveling at restricted speed?

A. I think he could have stopped.

Q. You say that you don't have any idea as to

the rate of speed he was traveling as he passed the

yard board sign? A. No, sir.

Q. Do you have any idea as to how far away

the caboose was the first time you saw it?

A. No, sir, I don't.

Q. As I understand it, you did not experience

any decrease in speed from the time he passed the

yard board sign until the collision took place?

A. No, sir.

Q. What do you recall either you or Mr. Brown
or Mr. Mely saying about cars ahead of you? [74]

A. There wasn't anything said about cars ahead

of us.

Q. As I understood you in your direct examina-
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tion, you said that you and Mr. Brown yelled first,

is that correct?

A. We did. We hollered when we saw the ca-

boose ?

Q. Did Mr. Mely say anything?

A. Not at the present—^he jumped up and ap-

plied the air brake.

Q. What do you mean that *'he jumped up"?
A. Got up out of his seat.

Q. Was it necessary for him to do that?

A. No, sir.

Q. Was the air brake throttles and levers within

easy reach as he sat on his seat? A. Yes, sir.

Q. The engineer would be riding on the right

hand side of the cab in this diesel, would he not?

A. Yes, sir.

Q. How far would he have to reach out for this

lever for this braking application?

A. It is not very far, it is just real close,—just

about in that position to put your hand on the

brake lever (indicating).

Q. Then he could have just reached out with

his left hand for the operation of that lever?

A. That's right. [75]

Q. Instead of that he jumped out of his seat on

this particular occasion? A. Yes, sir.

Q. And then the crash and collision occurred

shortly thereafter? A. Yes, sir.

Q. You heard someone telling Mr. Mely to pick

up cars at North Lapwai and Arrow, do you know
who told him that?
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A. I think it was Mr. Brown.

Q. The brakeman'? A. Yes, sir.

Mr. Clements : I think that is all at this time.

Redirect Examination

By Mr. Shone:

Q. Mr. Reisenbigler, you are still an employee

of the Northern Pacific Railroad Company?

A. Yes, sir.

Q. And you are steadily employed?

A. Yes, sir.

Q. In and around Spokane, Washington?

A. Yes, sir.

Q. Tell the Juiy at what station you last in-

spected the air brakes of your train before going

into the Arrow station?

A. That was at North Lapwai. [76]

Q. And how far is that from Arrow?

A. It isn't over two or three miles.

Q. And that's about two or three miles west of

Arrow station? A. Yes, sir.

Q. And at North Lapwai was your train at a

dead halt for that inspection? A. Yes, sir.

Q. And from North Lapwai is it uphill to Ar-

row? A. Not very much.

Q. Is it upgrade? A. I couldn't say.

Q. Well, do you run it against the stream of the

river? A. Yes, you do.

Q. And a river runs down hill doesn't it?

A. That's right.
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Q. So there is some upgrade from North Lap-

wai to Arrow? A. Yes, sir.

Q. And you had to travel about three miles to

get to Arrow? A. Yes, sir.

Q. It's real close? A. Yes, it is.

Q. Of course, Mr. Reisenbigler, you were in-

jured in this collision? A. Yes, sir.

Q. You did have a fracture of the skull?

A. Yes. [77]

Q. Do you still suffer from your injuries?

A. Mq skull fracture doesn't bother me any.

Q. Now, yesterday you mentioned that the only

knowledge you had of a train was a number 611

coming toward you? A. Yes, sir.

Q. Where was 611 when you were at North

Lapwai ?

A. I don't recall just now where it was that we

was supposed to meet them, where we figured on it.

Q. Had it gone by toward Lewiston?

A. No, sir.

Mr. McKevitt: I think it is 311.

The Court: I don't think you should interrupt

Counsel in his examination, let him take care of it.

Mr. McKevitt: I am sorry, your Honor.

Q. 311, is that correct? A. Yes, sir.

Q. But you would not meet that train between

North Lapwai and Arrow? A. No, sir.

Q. You are sure of that? A. Yes, sir.

Q. And that was the only train that you knew

was on the track ahead of you? A. Yes, sir.

Q. And you knew exactly where that was?
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A. I don't recall. [78]

Mr. McKevitt: If the Court please, I am going

to object, these are all leading questions,—Counsel

forgets this is his witness.

The Court: Yes, but I am inclined to think that

he is a very unwilling witness so far as the Plain-

tiff is concerned and a very willing witness so far

as the defendant is concerned. You may cross-

examine him.

Mr. Shone: I was about to ask permission to

cross-examine him.

The Court: You may do so.

Q. Do you know what time 311 left Spokane,

Washington ?

Mr. McKevitt: Your Honor, for the purpose of

the record may I make an observation at this time ?

The Court: Yes, you may.

Mr. McKevitt: I object to counsel being per-

mitted to cross-examine this witness for the reason

and upon the ground that he has not claimed sur-

prise so far as any testimony the witness has given

and this witness was subpoenaed by this man here.

The Court. I can't help but observe that this

witness answered all of your questions very readily

in regard to speed and things of that kind and

when counsel for the plaintiff was examining him

he didn't know anything about speed,—he didn't

know [79] how fast the train was running or any-

thing at all about it but he has no hesitancy in tes-

tifying, under your cross-examination, everything

in connection with it. I want to caution the jury
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not to pay any attention to my remarks to counsel.

I will also withdraw the ruling of the Court that

you may cross-examine the witness, Mr. Shone.

Mr. Shone: All right.

Q. Mr. Reisenbigler, did you have any knowl-

edge of the time that 311 left Spokane, Washing-

ton? A. No, sir.

Q. Is it listed in the timetable?

A. Yes, sir.

Q. And were you familiar with that timetable

on November 11, 1951?

A. Yes, I was at that time.

Q. If I showed you a timetable would you know

what time it left Spokane?

A. Yes, sir, I would.

The Court : Just for the purpose of saving time,

—I don't suppose that counsel will object to giving

any information from that timetable.

Mr. Clements: Providing it is the right kind of

timetable, there are several timetables in effect

down there so far as the defendant's operation is

concerned. [80]

The Court: I don't suppose I saved any time.

Mr. McKevitt: I understood that he wanted to

show what time 311 left Spokane, Washington.

Mr. Shone: Will you agree on it?

The Court: We have taken up much more time

now than if I had kept still,—I thought I could

shorten this a little. Go ahead.

Q. What time did it leave Spokane? Mr. Mc-

Kevitt will not agree.
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Mr. McKevitt: Sure we will agree, but I don't

know what the materiality of this is.

The Court: You go ahead with your examina-

tion Mr. Shone, I apologize to you for interrupting.

Q. Handing you Plaintiff's Exhibit 23 I will

ask you if that is a timetable dealing with pas-

senger trains as well as freight trains'?

A. Yes, sir.

Q. Will you look and see what time 311 left

Spokane on November 11, 1951?

The Court: Is it there on the timetable?

A. Yes, sir, it was 9:10.

Q. In the morning? A. Yes.

Q. What time would it arrive at Arrow sta-

tion? [81] A. 1:20.

Q. P.M. A. Yes, sir.

Q. After Engineer Mely put his train into emer-

gency, was there anything else he could do to bring

it to a stop? A. No, sir.

Mr. Shone: That's all.

Mr. Clements: That's all.

A. G. FERRIS
called as a witness by the plaintiff, after being first

duly sworn testifies as follows:

Direct Examination

By Mr. Shone:

Q. Where do you live, Mr. Ferris?

A. Spokane, Washington.

Q. And are you an employee of the Northern
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Pacific Railway Company'? A. I am.

Q. Presently employed by that company?

A. I am.

Q. And what is your occupation?

A. I am a conductor, but at the time I am em-

ployed as a brakeman.

Q. You have been a conductor for how long for

that company?

A. I judge about two and a half years since I

was promoted. [82]

Q. And brakeman? A. Since 1943.

Q. And how long have you been with the com-

pany? A. Since 1943.

Q. Were you ever on the run between Lewiston,

Idaho, and Spokane, Washington?

A. Yes, sir, I was.

Q. What is that run called between Lewiston

and Spokane? A. 661 and 662.

Q. 661 is coming down?

A. That is going west.

Q. Coming from Spokane to Lewiston?

A. Yes, that's right.

Q. And the train from Lewiston to Spokane is

662. A. That's right.

Q. Now, on November 11, 1951, you were oper-

ating a diesel four-unit, were you?

A. I was braking on the highball that day.

Q. What they call the highball?

A. Yes, sir.

Q. That is a scheduled train, is it?

A. A timecard train.
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Q. And the numbers on the units were 6015 A B
C and D? A. Yes, it was extra 6015.

Q. And the D unit was where?

A. D was the east unit. [83]

Q. The front unit of the train?

A. Yes, sir.

Q. Where were you stationed?

A. At what point on the railroad ?

Q. As you proceeded toward the station of

Arrow ?

A. Between North Lapwai and Arrow I was on

the west unit of the diesel?

Q. That would be in the A unit? A. Yes.

Q. Now did the train stop at North Lapwai?

A. That's right.

Q. And for what purpose?

A. To pick up some cars.

Q. And after you picked up the cars did Engi-

neer Mely make an inspection of the air brakes?

A. He set the air and the train crew made the

inspection.

Q. But he also aids in the inspection?

A. He sets the air.

Q. It is one of his duties? A. Yes, sir.

Q. And was he the type of man that followed

out his duties in that respect?

A. Yes, he did.

Q. Before leaving East Lewiston, Idaho, did he

make his usual air test?

A. That is performed by the employees that are

on duty there. [84]
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Q. And he also makes an inspection of the en-

gine?

A. He inspects the engine before he takes it off

the round-house track.

Q. You worked with him how long?

A. We didn't work steadily,—that is the first

trip that Mr. Mely made on the highball for quite

some time, as I understand it.

Q. But you had worked with him before?

A. I had worked with him on the main line, of

course.

Q. And was he the type of man who always

made his inspections regularly?

A. In my estimation Al was a good engineer.

Q. And you also did the same thing as a brake-

man? A. How do you mean?

Q. You assisted him in making the inspections?

A. Yes, that's true.

Q. After leaving North Lapwai you proceeded

toward the station of Arrow?

A. That's right.

Q. And do you know what speed the train was

traveling at? A. No, I do not.

Q. What is your best estimate?

Mr. McKevitt: This is cross-examination of his

own witness and it is objected to.

The Court : He may answer that.

A. You want my estimate? [85]

Q. Yes.

Mr. McKevitt: At what point, Mr. Shone.
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Q. Proceeding from North Lapwai toward the

station of Arrow?

A. That's too indefinite, I cannot answer that.

Q. Well, you were at a dead stop at North

Lapwai? A. That's right.

Q. Was it necessary that you put on speed in

order to go ahead? A. That's true.

Q. And it took time to pick up speed?

A. That's true.

Q. And it is an uphill grade?

A. I don't know what the grade is there.

Q. But it is an upgrade?

A. I don't know.

Q. The river flows toward Lewiston, doesn't it?

A. Yes, sir.

Q. So that is down grade?

A. Necessarily, but that doesn't mean that the

railroad grade is down.

Q. But you were going upgrade from Lewis-

ton? A. I don't know the track elevation.

Q. It was necessary for Mr. Mely to pick up

some speed to take this train to Arrow?

A. Yes, sir. [86]

Q. Were you to pick up cars at Arrow?

A. Yes, sir.

Q. Was there anything unusual in the speed of

the train that you noticed ?

A. Not that I noticed, or was conscious of, no,

sir.

Q. And you were in the fourth imit?

A. Yes, sir.

?i I
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Q. Was there a speedometer in the fourth unit?

A. That's right, there was.

Q. And a speedometer in the unit Mr. Mely was

operating? A. That's right.

Q. And at the time you looked at the speed-

ometer was there any excessive speed ?

A. I never observed the speedometer.

Mr. McKevitt: We object to the form of the

question, the term excessive speed.

The Court: He is a railroad man, he would

know.

Mr. McKevitt : What I am talking about is this,

he made the observation excessive speed; under com-

pany rules excessive speed at times could be ten

miles an hour or could be five miles an hour, and

again outside of yard limits, as the rules will show,

that type of train could travel at a maximum speed

of 30 miles an hour. [87]

The Court: But the rules wouldn't show how
fast this train was traveling.

Mr. McKevitt : But he is talking about excessive

speed and I don't know what rate of speed he

means.

The Court : There is nothing before the Court as

he has answered the question.

Q. Were you aware of anything wrong mitil the

collision occurred?

A. My first intimation of anything unusual was

when the air went into emergency.

Q. When the train is placed in emergency you

would notice that? A. You hear it.
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Q. Do you know about where it was when it was

placed in emergency ? A. No, I do not.

Q. When it is placed in emergency is that some-

thing that causes excitement with the crew?

A. Not necessarily.

Q. Did it with you on that occasion?

A. No, sir.

Q. From the fourth unit do you keep a lookout?

A. I had turned the fireman's chair around and

was headed east.

Q. You were headed east?

A. I was facing east. [88]

Q. From that fourth unit can you see ahead ?

A. It is possible, however, you would have to

hang out the window quite a ways.

Q. Your window is not extended out, but is flush

with the car ?

A. No, it isn't, it is flush with the whole train.

Q. Do you keep your head out of the window so

you can see ahead ?

A. Ordinarily, the head brakeman rides the op-

erating unit but in this particular instance being as

how there is only three seats in each operating unit

cab, they were fully occupied by Engineer Mely,

Brakeman Brown and Fireman Reisenbigler so I

dropped back to the fourth unit and was riding

there.

Q. After the collision occurred did you see En-

gineer Mely? A. I did.

Q. Where was he, just tell the jury?

A. To the best of my remembrance now, he was
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just about midway of the second unit of the diesel,

lying face downward between the main line and the

passing track, more on the main line than the pass-

ing track, what I mean is that the rails had been

shoved over if I remember correctly.

Q. And he was opposite the second diesel unit of

his own train ? [89] A. That is true.

Q. Do you know whether he had jumped out or

had been knocked out by the collision?

A. I don't know—he was lying there, that's all

I know.

Q. And the train, at that time, when you saw

Mr. Mely, was at a stop

?

A. That's true.

Q. How far would that be from his position on

the train, where you saw the body f

A. As I understand it these units on a diesel are

about 50 or 52 feet, I am not sure, but he was about

in a midway position of the second unit of the 6015.

Q. He was found in the wreckage ?

A. I found him there, yes.

Q. And was he alive? A. No.

Q. He was dead when you found him ?

A. He was dead.

Q. Have you ever ridden up in the front of a

diesel while Mr. Mely was the Engineer?

A. I have.

Q. What have you observed as to whether he was

a cautious Engineer?

Mr. McKevitt: We object to that, your Honor,

it is not what the general reputation was but what

was his conduct there on that day. There is no
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contention [90] here that this man was a bad engi-

neer.

The Court : He has already testified that he was

a good engineer.

Mr. McKevitt: Certainly he was a good engi-

neer.

Mr. Shone: You say he was.

Mr. McKevitt: If he wasn't a good engineer

they wouldn't have him on the Northern Pacific.

Q. The cars that you picked up at North Lapwai

were loaded cars ? A. Yes, as I understand it.

Q. And you were to pick up cars at Arrow?

A. That's right.

Q. As you approached Arrow and before the col-

lision occurred, were there, to your knowledge, any

torpedoes exploded on the rails?

A. Not to my knowledge.

Mr. McKevitt: May we have the same objection

we made to this question before, for the purpose of

the record?

The Court : Yes, and he may answer.

Q. If there were torpedoes on the train were you

in a position to hear them?

A. I would undoubtedly have heard them, yes.

Mr. Shone: That will be all.

Cross-Examination

By Mr. McKevift: [91]

Q. Mr. Ferris, you are now a conductor?

A. I am working as a brakeman right now, how-

ever I am promoted to a conductor.
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Q. That is by virtue of seniority rules is it %

A. And examination, yes, sir.

Q. Now, on this day in question, immediately

prior to the collision, you were riding in what unit?

A. The hind unit, let me clarify that—that is

hearsay on my part that I was riding in the A unit

because we don't pay any attention to whether the

D imit or the A unit is ahead, but I understand that

it is in the record that the D unit was the lead unit

that day.

Q. You were riding in the last imit?

A. That's right.

Q. What was your position, were you sitting

down % A. Yes, sir.

Q. Which way were you facing % A. East.

Q. Facing the direction the train was going?

A. That's right, sir.

Q. Did you have any duties to perform at that

time?

A. Well, I observed when we left North Lapwai,

whether or not we had sticking brakes or maybe we
left a hand brake on or something like that, and I

observed those things.

Q. I observed when Mr. Shone asked you with

reference to what the engineer did at North Lapwai,

you said that [92] the engineer doesn't make the

inspection, that the crew makes them, is that true?

A. That is true.

Q. There were fifteen loads in that train, wasn't

there? A. Yes, sir.
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Q. And there were three brakemen to make the

inspection? A. That's right.

Q. And what did. the inspection consist of ?

A. At North Lapwai that particular day after

we had picked up the cars off the passing track and

came back on to the main line and backed to the

caboose, why, engineer Mely whistled the air, which

consists of one long blast

Q. You say engineer Mely whistled the air; ex-

plain to us what that means ?

A. When the cars are charged, in other words,

when the main reservoirs are charged he can tell on

his air guages on his engine and he sets the air and

gets the exhaust from this automatic brake valve

and sees that he is drawing air off the train line and

then he whistles the air and then we observe whether

or not the pistons are extended and whether or not

the brakes are setting up.

Q. Is it correct to say that what you have to do

is, before you start, you cut the air through the en-

tire train?

A. That's right, however, them cars, as I under-

stand it, were set up the evening before, and as I

remember it, [93] brakeman Jewell made one air

joint on the cut of cars that we picked up at North

Lapwai.

Q. When you left North Lapwai, was that train

connected up in proper running condition?

A. Yes, sir.

Q. So far as air and couplers and everything

was concerned?
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A. We would not have gotten a release from the

caboose had there not been air in the train line and

had the brakes not been set up.

Q. Then your answer is that when it left North

Lapwai it was in proper operating condition in

accordance with the rules %

A. That is right, to the best of my knowledge.

Q. How^ many times have you been over this area

on this line prior to the 11th of November, 1951*?

A. I couldn't tell you exactly but I have been

over it quite a number of times.

Q. By the way, you were subpoenaed here by the

plaintiff? A. Yes.

Q. To appear here as a witness?

A. Yes, sir.

Q. Did you discuss this case with counsel for the

plaintiff?

A. I talked to him, yes, sir.

Q. Which is perfectly proper.

A. Surely.

Q. You were also instructed by the railroad com-

pany to appear here? [94] A. I was.

Q. Mr. Ferris, what kind of a train was this

—

was it an extra train ? A. Yes, it was.

Q. What do you mean by an extra train?

A. A non-scheduled train.

Q. A train that is not running on schedule?

A. That's true, not a timecard train.

Q. Not a timecard train?

A. Not on a timetable.
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Q. I am glad you said that because you referred

to 661 and 662 as being timecard trains.

A. That is true.

Q. This was not a timecard train?

A. This was extra 6015.

Q. With reference to this torpedo question that

Mr. Shone discussed with you. Do you know what

type of train that was that this 6015 ran into ?

A. We called it the Stites Logger, but it was an

extra train as I understand it.

Q. It was an extra train? A. Yes.

Q. This accident occurred within yard limits did

it not? A. It did.

Q. You have been examined on the rules, have

you not?

A. I have, September 11, 1952, was the last time

I took [95] the rules examination.

Q. Was there any requirement under the rules

in effect on November 11, 1951, that required the

conductor in charge of 1648 to either put out torpe-

does, fusees or send out a flagman ?

Mr. Shone: Just a moment, we object to that on

the ground that it calls for a conclusion of the wit-

ness and invades the province of the jury, eventu-

ally the jury will be the one who will determine the

duty of the crew of 1648 and also of 6015.

The Court: That is correct and the rules would

be the best evidence.

Mr. McKevitt: If I may make this observation,

Mr. Shone asked about the torpedoes, now, the only

crew that would put out the torpedoes would be the
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crew of 1648, the train that was at Arrow. There

would be no reason for asking about the torpedoes

unless he is going to contend that it was the duty of

someone on 1648 to put out the torpedoes.

The Court : That is not the question you asked

—

you asked if there was anything in the rules, and the

rules would be the best evidence as to that. That

would be a question for the jury later. I think you

should put in the rules and not ask him what is con-

tained in the rules. The rules themselves would be

the best evidence. [96]

Mr. McKevitt: I see now, your Honor, how ab-

solutely correct you are.

Mr. McKevitt : Do you agree that exhibit marked

24 for identification is the same as the one Judge

Hyatt has?

Mr. Shone : It is not the same book but it is the

same edition and is the operating rules that these

men were operating under on November 11, 1951,

we will agree on that, but not as to the materiality

of these rules at this time. We agree that these are

the rules and you need make no further showing on

that.

Mr. Clements: And may it be admitted in evi-

dence, on the basis of your statement.

Mr. Shone: I am going to object to its being ad-

mitted in evidence at this time.

The Court : We are just taking up a lot of time

here, there is nothing for the Court to rule on. You
have in your hand an exhibit which is admitted

by Mr. Shone to be the rules controlling the opera-
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tions, now is there a rule in that book which had to

do with extra 6015 on that date ?

Mr. Shone: Objected to as not proper cross-

examination.

Q. Mr. Ferris, was train 6015, on November 11,

1951, such a train that had to be operated at re-

stricted speed [97] within yard limits ?

Mr. Shone: We object to that as calling for the

conclusion of the witness.

The Court: I think the objection is well taken,

but he is a railroad man and in the interest of time

I will let him answer.

A. It was an extra train, yes, it operated at re-

stricted speed.

Q. It was required to be operated at restricted

speeds ?

A. That is true, according to the rules.

Q. What is meant by restricted speed?

A. Prepared to stop short of any obstruction.

Mr. McKevitt: That's all.

Redirect Examination

By Mr. Shone

:

Q. In your opinion, at the time that the train

was put into emergency was it being operated at

restricted speed?

A. That I cannot answer.

Q. You cannot answer? A. That is right.

Q. Was it then being operated at what you

would consider the usual speed along that line?
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Mr. McKevitt: Object to that, "the usual speed"

is too indefinite a term.

The Court: I take it that the man who [98]

was operating the train is dead, and he is presumed

to have been operating it in a careful manner in

accordance with the proper manner of handling

trains and anything this man said would just be a

guess on his part.

Mr. Shone : That is all.

Recross-Examination

By Mr. McKevitt

:

Q. If that train had been operated at restricted

speed within the yard limits at that time, it is a fact

is it not, that there would not have been a collision ?

Mr. Shone: We object to that as calling for a

conclusion of the witness and invading the province

of the jury.

The Court : In view of his former answer I will

sustain the objection.

Mr. McKevitt : I would like to make an offer of

proof outside the presence of the jury on cross-

examination, as to what the witness would testify to.

The Court: I am about to recess anyway so the

jury may retire.

Mr. McKevitt : The defendant offers to prove by

cross-examination of this witness that if imme-

diately prior to the collision in question, train 6015

operated by engineer Mely—if it had been operated

at restricted speed under the rules of the company,



118 Northern Pacific Railway Co.

this collision would not have occurred. [99] It is

already in evidence from plaintiff's own witnesses

that this accident occurred within yard limits, and

it is in evidence from plaintiff's own witnesses that

within yard limits, a train must be operated at re-

stricted speed and it is in evidence from the plain-

tiff's own witnesses that restricted speed means that

the engineer must have such control of the train

that he must be prepared to stop short of a train or

any obstruction that may require the speed of the

train to be reduced. It is our position that the ques-

tion is proper and that this witness, if permitted to

testify, he would testify, and would have to testify

that if this train was operated at restricted speed

that the collision would not have occurred.

Mr. Shone: We object to the offer of proof on

the ground and for the reason that it calls for a

conclusion of the witness and invades the province

of the jury in deciding the ultimate question of fact

to be decided in this case. We object to the state-

ment and the offer of proof of what restricted speed

is for the reason that the rule, which he has now
read in his offer of proof, is not a statement of any

particular speed as being restricted speed, no maxi-

mum speed is set forth either in the offer of proof

or in the rule. Another ground; that the rules are

not binding on the court or jury and in a final

analysis of this case [100] it would rest upon the

question of what a reasonable person would do

under the same or similar circumstances, or what a

reasonable person would not do under the same or

similar circumstances.
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Tlie Court: This might be proper evidence in

your case in chief, but I don't consider it proper

cross-examination at this time. I am not ruling that

he can't put that evidence in, but I am ruling that

the testimony is not proper cross-examination, and

the other I will rule on later if I have to.

Mr. Shone: We are going to base our case on a

rule and when the proper time comes we will intro-

duce the rule in evidence, and the defendants in their

case may introduce any rule they wish, if proper.

Mr. McKevitt : He may offer some rule but if it

is admitted it will be over my objection because he

hasn't pleaded any rule violation.

The Court : We will recess for fifteen minutes at

this time.

September 30, 1952—11 :45 A.M.

Mr. McKevitt: No further cross.

Mr. Shone : That is all.

P. A. GRANGER
called as a witness by the plaintiff, after being first

duly sworn testifies as follows : [101]

Direct Examination

By Mr. Shone

:

Q. Where do you live, Mr. Granger *?

A. Spokane, Washington.

Q. And your occupation?

A. Conductor on the Northern Pacific Railroad.

Q. And how long have you been working for

the Northern Pacific Railroad?
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A. Since 1910.

Q. You have had other positions than conductor,

I presume?

A. I was a brakeman until 1917.

Q. Where were you working on November 11,

1951?

A. I was working on numbers 661 and 662 out of

Spokane to Lewiston.

Q. And 661 is from Spokane to Lewiston, and

662 is from Lewiston to Spokane?

A. 662 is from Lewiston to Spokane, yes, sir.

Q. It is the same train but they change numbers

;

coming down it is 661 and going back it is 662 ?

A. Yes, sir.

Q. And the diesel engine you were working on

was what? A. 6015.

Q. It had four units? A. It did.

Q. Now, you left East Lewiston, with the four

units and caboose? A. Yes, sir. [102]

The Court: Gentlemen, just in the interest of

time, I take it from what I have heard so far that

everyone can stipulate that this train was mechani-

cally perfect; in perfect running order and was

properly inspected and it would be just a repetition

in going over this train again up to the scene of

the accident. Is that correct?

Mr. Shone : That is correct.

Mr. McKevitt : That is right.

The Court: If we can have that understood we
can save a great deal of time, because there has been

a great deal of evidence here concerning this train
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prior to the time it arrived at the scene of the acci-

dent and there seems to be no dispute as to the

condition of the train.

Mr. McKevitt: We will not pursue the question

of the equipment or the condition of the brakes or

anything of that nature, since it is admitted that

there was nothing in dispute here.

The Court: I think we can go further with the

stipulation, from what has been said by counsel we

can stipulate that all the operators of the train were

qualified, all the conductors and brakemen and

others were properly qualified for the positions they

were handling.

Mr. Shone : That is agreeable with us. [103]

Mr. McKevitt : And in addition to what has been

said by his Honor, you will agree that Mr. Mely, on

the day in question was thoroughly familiar with

the operating rules as set out in the rule book.

Mr. Shone : We have already agreed to that.

The Court: Now, that has shortened this trial a

great deal.

Q. Mr. Granger, when you left North Lapwai,

did you have any orders to pick up cars at any other

station %

A. At the Camas Prairie side track at Arrow,

and the Northern Pacific track at Arrow.

Q. Siding tracks were they?

A. No, the one there is a storage track in the

N. P. yard and the other is a side track on the

Camas Prairie.
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Q. One is called a side track and the other a

storage track? A. Yes, sir.

Q. Do you know where the west switch is at

Arrow? A. Yes, sir.

Q. And where in regard to the cars that you

were going to pick up was the west switch ?

A. The cars were at least three car lengths in

the clear on the passing track.

Q. On that siding, is that a siding which is on

the south of the track? A. Yes, sir.

Q. And how many cars were on that siding ?

A. Fifteen cars. [104]

Q. Were you going to pick up those fifteen cars

in your train? A. Yes, sir.

Q. And then you were to move from there up

to the station and on the storage track pick up some

other cars? A. Yes, sir.

Q. And you had orders to that effect?

A. Yes, sir.

Q. And where were your stations on this train

before it reached the station of Arrow?

A. In the caboose, at my desk.

Q. And in the caboose, tell us if there is any

instrumentality in the caboose giving you control

over the train? A. Yes, sir.

Q. What is it? A. Emergency air brake.

Q. And with that emergency air brake you could

stop the train? A. Yes, sir.

Mr. McKevitt: We object to this line of testi-

mony because there is no charge in this complaint
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that the man in charge of that train—that this man
here was in anywise negligent.

Mr. Shone : We are not claiming that at all, the

fact is just the opposite.

The Court: I can't see where this has [105] any-

thing to do with this case.

Mr. Shone: Merely on speed, your Honor?

The Court : Go ahead, his answer is in the record.

Q. As you proceeded toward Arrow Station from

North Lapwai, were you in the caboose at all times ?

A. Yes, sir.

Q. What first directed your attention to any-

thing being abnormal with your train ?

A. When he dynamited the train.

Q. Who is " he " ? A. The engineer.

Q. You never did dynamite that train?

A. No, sir.

Q. That was engineer Mely? A. Yes, sir.

Q. Where was it that he dynamited the train?

A. I think it was a little east of the west switch.

Q. When he dynamited the train, was there any

other thing he could have done to bring it to a stop ?

A. No, sir.

Q. Dynamiting it was all?

A. Yes, that is all.

Q. As you approached the west switch, was there

anything unusual in the speed of your train? [106]

Mr. McKevitt: Object to the form of that ques-

tion as leading and suggestive.

The Court : It is leading.

Q. Was there anything unusual as to the speed

of the train?
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Mr. McKevitt: The same objection, your Honor.

The Court: Yes—just ask him what the speed

was.

Q. Do you know what the speed was ?

A. Only what I heard.

Q. Of your own knowledge '? A. No, sir.

Q. You have no knowledge of that?

A. No, sir.

Q. Do you have a speedometer in the caboose?

A. No, sir.

Q. As to the speed that would be for you to de-

termine as of your own opinion? A. Yes.

Q. As conductor of the train ? A. Yes.

Q. Did you have an opinion at that time "?

A. I did.

Q. That is, before the emergency brake was ap-

plied ? A. Yes.

Q. Is there any way that you could look out of

the caboose? [107]

A. Only looking out the window and then you

are looking far across, away from the train.

Q. Do you usually keep a lookout?

A. Yes, sir.

Q. You have other duties to attend to as a con-

ductor? A. Yes, sir.

Q. And you are in charge of the train?

A. Yes, sir.

Q. You are ahead of the engineer on the train?

A. Yes, sir.

Q. Did you see Engineer Mely after the wreck?

A. Yes, sir.
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Q. Where was he?

A. He was lying at the rear end of the rear

diesel.

Q. That was in among the wreckage?

A. He was in between the wreckage, he wasn't

in it.

Q. Was he alive or dead when you saw him?

A. He was dead when I saw him.

Q. Where was Brakeman Brown?

A. He was about eight cars west of Mr. Mely.

Q. Did you see him ? A. Yes, sir.

Q. Was he alive or dead ?

A. He was alive.

Q. He died afterward? A. Yes, sir. [108]

Mr. Shone : That is all.

Cross-Examination

By Mr. McKevitt:

Q. Just a few questions, Mr. Granger—back in

that caboose as that train moved to Arrow, you had

certain duties to perform ? A. Yes, sir.

Q. Making up reports ? A. Yes, sir.

Q. What kind of reports?

A. Reports of the cars picked up at Lapwai, the

consist of the cars, the numbers and the weights and

where from and where to.

Q. That engaged your attention completely, did

it not?

A. Yes, sir, but I did glance up a couple of times.

Q. Now, you say that you have no knowledge of

the speed, only what you heard, is that right ?
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A. Yes, sir.

Q. That's what you heard after the accident?

A. Yes, sir.

Q. Was there a speed tape on that locomotive

that day? A. Yes, sir.

Q. You spoke about part of your duties on that

train that day was to pick up cars at Arrow?

A. Yes, sir.

Q. Did you communicate that information to

Mr. Mely? [109-10]

A. I told Mr. Mely at Lewiston and North

Lapwai.

Mr. McKevitt: That's all.

Mr. Shone: That's all.

MRS. TILLIE MELY
called as a witness for the plaintiff, after being first

duly sworn, testifies as follows:

Direct Examination

By Mr. Shone:

Q. Your name is what? A. Tillie Mely.

Q. What relation was A. E. Mely to you?

A. My husband.

Q. AVhere and when were you married?

A. At Sandpoint, June 20, 1942.

Q. That date was in 1942 that you were married?

A. Yes, sir.

Q. Where did you live with Mr. Mely?

A. At Spokane.
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Q. Did you live in Spokane with him during all

of your married life? A. Yes.

Q. How old a man was Mr. Mely?

A. He would have been 55, December 8th.

Q. Of that year % A. Yes, sir.

Q. How old are you, Mrs. Mely?

A. I was 52 in September. [Ill]

Q. What kind of a life did you and Mr. Mely

live in regard to your family life?

A. A very good life I would say.

Q. Was he a loving husband ? A. Yes, sir.

Q. (By Mr. McKevitt) : May I approach the

bench with counsel?

The Court : Yes, j^ou may.

(Conference between Court and counsel.)

Q. How did you and Mr. Mely get along during

your married life? A. Just swell—very well.

Q. Did you go out socially? A. Yes.

Q. When you went out socially, were you ac-

companied by your husband? A. Yes.

Q. Were you always accompanied by your hus-

band?

A. When he was in—when he was at home.

Q. Did you go to shows? A. Sure.

Q. While he was working

The Court: Can you stipulate as to the earnings

of this man at the time of his death ?

Mr. Shone: Yes, I think so.

Mr. McKevitt: I believe we can. [112]

The Court : You may stipulate it into the record.
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Mr. Shone : It is stipulated between counsel that

the gross earnings of A. E. Mely during the year

1949 was $5,404.67 or a monthly average wage of

$450.39, and for the year 1950 that Mr. Mely's gross

earnings were $6,065.69 or a monthly average of

$505.48. For 1951 Mr. Mely's gross earnings was

$5,376.15 to November 12, 1951, or an average

monthly sum of $537.61.

Q. Out of Mr. Mely's monthly salary what did

he do with it?

A. He generally cashed his check and he would

take out what road money he needed, $25 or $30 a

half and then turn the rest over to me for house-

hold expense and to put in the bank what we could.

Q. And out of the money that he gave you each

month during the last year or two years, about how
much of that money would be used necessarily for

your support?

A. Well, including taxes and insurance and such,

it took around $325 a month, so I figure it would

take about half of that for me.

Q. How much would that be for you?

A. Around $150—60 or 70.

Q. Would that include your board and groceries

and clothing and upkeep and necessities?

A. Yes, sir.

Q. All necessary incidentals?

A. That's right. [113]

Q. That $150 to $170 per month, was that neces-

sary for your upkeep?

A. Yes, it would be when you include medical
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and dental expense, insurance and taxes, and fuel

and so forth.

Mr. McKevitt : We admit all this.

Mr. Shone : Very well.

Q. And you were dependent upon your husband

for your support? A. Yes, sir.

Mr. Shone: That is all.

Cross-Examination

By Mr. McKevitt:

Q. There were no children were there, Mrs.

Mely? A. No, sir.

Mr. McKevitt: That's all.

Mr. Shone : Nothing further.

The Court: We will adjourn at this time imtil

1:30.

September 30, 1952—1:30 P.M.

MERLE C. MAURY
called as a witness for the Plaintiff, after being

first duly sworn testifies as follows:

Direct Examination

By Mr. Shone:

Q, Mr. Maury, where do you live?

A. Spokane.

Q. How long have you lived in Spokane? [114]

A. 36 years.

Q. What is your business or occupation?

A. I am a conductor on the Northern Pacific

Railroad.
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Q. How long have you been a conductor on the

Northern Pacific Railroad'?

A. I was promoted to Conductor in 1943.

Q. Have you acted as conductor a great portion

of the time since then?

A. I would say off and on about half and half.

Q. Have you also been a brakeman ?

A. Oh, yes, sir.

Q. What other positions have you held with the

Northern Pacific?

A, At one time, it was in 1938, I was cut off on

the road and I was pit foreman at Messa Pit, that

is where they get gravel for the road.

Q. Any other positions?

A. No, that's all.

Q. During the time that you have been con-

ductor for the Northern Pacific Railroad have you

ever had an opportunity to be a conductor on the

road—the Northern Pacific running from East

Lewiston, Idaho, to Spokane, Washington?

A. Yes, sir.

Q. How long were you conductor, how many
years ?

A. It doesn't go by years, I would say on the

trips I [115] have gotten off the extra board run-

ning as conductor since 1943, I couldn't name the

trips.

Q. Have they been many or few?

A. Yes, I have caught many trips.

Q. In both directions?

A. Yes, both directions.
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Q. And the train that you acted as conductor

on was what number %

A. Well, there was 661 west and 662 east.

Q. 662 east is going from Lewiston to Spokane?

They call that east on the railroad*?

A. Yes, sir.

Q. That would be a freight train?

A. Yes, sir.

Q. Extras? A. Yes.

Q. During the time that you have been a brake-

man and conductor at any time did the Northern

Pacific Railroad Company furnish you with a book

of rules? A. Yes, sir.

Q. And when was that?

A. I first hired out in June, 1937.

Q. What were your instructions from your Com-

pany in regard to the book of rules?

Mr. McKevitt: We object to that question as

being too general. [116]

The Court : He may answer.

A. Our instructions were that we were to be con-

versant with them and to understand them.

Q. Have you read the rules? A. Yes, sir.

Q. And are those rules known as the consoli-

dated code of operating rules and general instruc-

tions? A. Yes, sir.

Q. During the course of your occupation as a

brakeman and conductor did you stand any ex-

aminations on those rules by the Comj)any officials ?

A. Yes, sir.

Q. Over a course of what period ?
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A. Weil, since June of 1937, I believe I have

taken six and possibly seven examinations.

Q. Are those examinations that you have taken

on the rules before an examining board of the rail-

road Company or an inspector or something like

that?

A. Yes, we have a man who is termed a rules

examiner, appointed by the Company for that pur-

pose.

Q. And he is the man who examines you on the

rules? A. Yes, sir.

Q. And during the six or seven examinations

you have taken, have you passed the examinations ?

A. Yes, sir. [117]

Q. Did you flunk in any one of the examina-

tions? A. No, sir.

Q. And by "flunk" I mean were you turned

down ? A. Never.

Q. And you are now familiar with the rules?

A. Yes, sir.

Q. And you now operate under the rules ?

A. Yes, sir.

Q. Are you familiar with the stations, east of

East Lewiston, Idaho? A. Yes, sir.

Q. Are you familiar with the station called

Arrow? A. Yes, sir.

Q. And are you familiar with the yards of that

station? A. Yes, sir.

Q. Now, when you were conductor or whenever
you are conductor on that particular line, the train

known as 662, is that a scheduled train ?
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A. Yes, sir.

Q. And by scheduled train what do we mean?

A. Well, it's a train that runs on timetable

schedule, the time is marked for each station and

the time is naturally from your leaving station to

the arriving station.

Q. Is that schedule put out by the Company in

printed form? A. Yes, sir. [118]

Q. Referring to the Plaintiff's exhibit marked

for identification number 23, I will ask you to state

to the jury what that is ?

A. This is Northern Pacific Railway Company,

Idaho Division, timetable 75B.

Q. Are you familiar with that timetable ?

A. Yes, sir.

Q. Did that cover the same period of time that

is involved in this action—this accident, which oc-

curred on November 11, 1951 ? A. Yes, sir.

Mr. Shone : I oifer this in evidence.

Mr. McKevitt: I object to that as incompetent,

irrelevant and iromaterial.

The Court: It may be admitted.

Q. Referring to the schedule—what time was

train 662 scheduled on its daily run from East

Lewiston, Idaho, going east?

Mr. McKevitt: Objected to as incompetent, ir-

relevant and immaterial, for the reason that the

train he mentioned is not involved in this action in

any way.

The Court: The exhibit itself is the best evi-

dence.
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Mr. Shone : May I ask the witness to read from

the timetable?

The Court: It is admitted in evidence [119] and

you would have a perfect right to read it to the jury

yourself.

Mr. Shone : May I do that now ?

The Court: Yes, you may.

Mr. McKevitt: Your Honor has overruled my
objection?

The Court : Yes. However, I don't know whether

this is material or not.

Mr. Shone: "Leaves Lewiston at, 12:30 p.m."

Mr. McKevitt: What train, Mr, Shone?

Mr. Shone : 662.

Q. Is that correct? A. Yes, sir.

Q. Now, when train 662, is at East Lewiston,

Idaho, ready for its scheduled run, are there times

when they put that train 662 out as an extra?

A. Many times.

Q. Tell the jury what an extra is—what is

meant by an extra train?

A. An extra train has no class—I mean by that,

it has no schedule. It can run any time, on any track

in any direction under orders, what we term train

orders. It cannot leave its initial station without

orders.

Q. When 662, which is scheduled for 12 :30 p.m.,

is put out as an extra does it carry a flag designat-

ing it to Be an Extra, in Eailroad parlance? [120]

Mr. McKevitt: Objected to as incompetent, ir-

relevant and immaterial.
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The Court : He may answer.

A. Yes, sir, it does.

Q. What kind of a flag?

A. It carries two white ones on the fore part

of the engine two and a half feet to three feet above

the headlight.

Q. Now, when the extra leaves the station at

East Lewiston, as an extra, then does the scheduled

train go out at 12 :30 p.m. %

A. No, sir, it does not.

Q. There is only one train there, is that right?

A. Yes, sir.

Q. And if it goes out as an extra, then the train

does not run on schedule'? A. That's right.

Q. And no other train is put out on schedule %

A. No, sir.

Q. Can you tell the jury the custom of the Rail-

road Company in putting out trains as an extra,

not as schedule trains—if there are particular days

that your Company would do that?

Mr. McKevitt: Objected to as incompetent, ir-

relevant and immaterial and not in issue in this

case. [121]

The Court: He may answer.

A. Well, of course, I have worked there a long

time, and it's been my common belief that on Sun-

days they run extras, because they don't have to

wait for stock or merchandise off the branch lines;

there would be no reason, as I understand it, to hold

them there for such.
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Q. Do they usually put out extras on Sundays,

where they do not on week days ?

A. Yes, sir, that's right.

Q. That has been a course of conduct ?

A. Yes, sir.

Q. You mentioned stock and merchandise, and

they put out these trains on Sundays because, there

is no stock or merchandising, what do you mean by

that?

A. What I mean by that—they don't have to

wait for it to come in off the lines.

Q. Let me ask you this—do the workmen work

seven days a week ?

A. On the Camas Prairie Railroad, no—most of

the jobs on the Camas Prairie are six day week jobs.

Q. The Camas Prairie operates over the N P
lines? A. Yes, sir.

Q. From what station to what station?

A. East Lewiston to Arrow.

Q. And at Arrow where does the Camas Prairie

line go? [122]

A. At Arrow the Camas Prairie line goes to

Stites and out of Orofino they have another branch

that goes to Headquarters.

Q. Where does the N P line go from Arrow?

A. Spokane.

Q. After they leave Arrow, are these two sepa-

rate railroad branches? A. Yes, sir.

Q. And do they go in different directions?

A. Yes, sir.
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Q. You are familiar with the yards and yard

limits of Arrow? A. Yes, sir.

Q. What designates the yard limits of Arrow,

going east 1

A. Yard limit board that has the words on it

''yard limit."

Q. As conductor where do you usually stay?

A. In the Caboose.

Q. Is that the place where you are supposed to

stay?

A. Yes, sir, I would say that you have a lot of

work to do lining up trains and stuff.

Q. Mr. Maury, you have been sitting in Court

all the time during this trial ? A. Yes, sir.

Q. Near Counsel table ? A. Yes, sir. [123]

Q. And you have heard all the witnesses testify

that have testified in this case so far?

A. Yes, sir.

Q. You have heard them discuss the features of

the yard at Arrow? A. Yes, sir.

Q. Are you familiar with the south siding near

the west switch? A. Yes, sir.

Q. Are you familiar with two curves just west of

the west switch? A. Yes, sir.

Q. Are you familiar with what is known as a

logging train? A. Yes, sir.

Q. Have you seen them on the railroad tracks

between East Lewiston and Arrow stations?

A. Yes, sir.

Q. Frequently? A. Yes, sir.

Q. How high are these logging cars?
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A. Three and a half feet.

Q. Are they about as high as what we call a flat-

car? A. Yes, sir.

Q. Is a caboose as high as a boxcar?

A. As high as a forty foot boxcar, yes, sir. Al-

most as high, maybe there is a few inches difference,

I would say [124] the caboose is lower.

Q. You heard the testimony here as to where

train 1648 was, upon the main track?

A. Yes, sir.

Q. The engine at the station house ?

A. Yes.

Q. And the caboose, 604 feet east of the west

switch? A. That's right.

Q. And you heard the testimony

Mr. McKevitt: I object to that, your Honor.

I don't think is permitted to say to the witness "you

heard this testimony and you heard that testi-

mony." This witness might form one impression as

to what he heard and Mr. Shone might have an-

other impression. I object to the form of the ques-

tion.

The Court: He hasn't asked whether that testi-

mony is true or false of anything of that kind.

Mr. Shone : I will put a hypothetical question to

the witness when I have finished.

The Court : You may proceed.

Q. You heard the testimony about the 15 box-

cars parked on the south siding just east of the

west switch? A. Yes, I did.

Q. You heard by stipulation of counsel read in
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open Court, that from the rear of the caboose on the

main line track, to the rear of the west car—boxcar

on the south siding was 346 feet % [125]

Mr. McKevitt: I must object to this method of

examination—counsel saying to the witness "you

heard this" and ''you heard that." If this is for

the purpose of establishing a basis for a hypotheti-

cal question, I have never heard of it.

The Court: This is a stipulated fact and I don't

see any necessity of asking this witness.

Mr. Shone: I wasn't sure that he heard it.

Q. Now, Mr. Maury, under the facts as pre-

sented here in the Courtroom, under what rule, in

your opinion, would you proceed in protecting, if

necessary, within the yard limit at Arrow Station?

Mr. McKevitt: I object to that question on the

ground that it is not properly framed and I object

to it on the second ground that it is an attempt to

establish a rule violation by the Northern Pacific

Railroad Company, which rule violation will prob-

ably be urged as the cause of Mr. Mely's death,

when that rule violation has not been i)leaded in the

complaint. As I pointed out to your Honor, there

are twelve separate subdivisions of negligence con-

tained in paragraph five of this complaint, and not

in one of them, nor in any place in this complaint

have we ever been apprised, until this moment,

that the Northern Pacific was going to be charged

with this man's death because of a violation of a

rule which the Northern Pacific had established

for [126] this man's protection.

The Court: The last part of your objection will
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be overruled; the first part will be sustained. I

think the proper way to ask this question would be

to assume certain facts and then ask it.

Mr. Shone : May I ask the Court if the Court is

holding the complaint sufficient for the introduction

of rules, if not I intend to ask leave to amend.

The Court: I am of the opinion that the al-

legations are sufficient, however, I will leave it up

to counsel whether or not he desires to make any

amendment.

Mr. Shone: In order to obviate any question,

the plaintiff will now ask leave of the Court to

amend subdivision 12 of paragraph 5, by adding

thereto and at the end thereof at page five,
'

' and de-

fendant 's negligent violation of its own operating

rules."

Mr. McKevitt : If your Honor please, if you will

examine the books there are 997 rules, which one,

Mr. Shone, did we violate, according to you?

Mr. Shone : We will make proof of that.

The Court: It may be amended with the under-

standing that under the rules of discovery if coun-

sel desires to submit to you any interrogatories in

regard to just what rule or rules, that you will an-

swer [127] them.

Mr. Shone: Yes, I will your Honor.

Q. Mr. Maury, assuming the following facts to

be true ; that on November 11, 1951

Mr. McKevitt: May I interrupt a moment. I

want to be acquainted with the thought in your

Honor's mind in permitting the amendment, and
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granting defendant permission by interrogatories

of some kind or other to request the plaintiff to

designate the rule or rules which he claims were

violated.

The Court: That's right.

Mr. Shone: I am prepared to give him that

now. Do you want it now?

Mr. McKevitt: Sure, then we are through with

that.

Mr. Shone : Rule 99, rule 101 and rule 108.

Mr. McKevitt : It is understood for the purpose

of the record that the Northern Pacific Railway

Company, defendant, objects to this amendment to

include any rule viloation of rules 99, 101, or 108,

for the reason and upon the grounds that there is

no allegation in the complaint that we violated any

rule or rules, and that this comes as a matter of

surprise to this defendant.

The Court : I will permit the amendment and if

counsel desires further time to meet the amendment

you [128] will be given an opportunity to do so.

Mr. McKevitt: Your Honor will appreciate my
position here, frankly, I just have a hazy recollec-

tion of what rule 99 is—I don't know rule 101 or

108 from Adam's off ox because, I didn't know we

were going to be charged with a violation.

The Court: You can think it over and if you

need any time to get any witnesses, I will give you

time.

Q. Now, assuming as true the following facts,

that on November 11, 1951, extra train 1648 left
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East Lewiston at 10 :35 a.m., and proceeded easterly

into the yards and to the Station at Arrow in the

State of Idaho, and while at Arrow the crew

switched cars onto the main single line track within

the station yards and built up a train of 85 cars

with a caboose at the west end thereof, and with

a locomotive at the east end thereof, standing upon

the track m front of the Station house ; that at that

time and immediately before, there was on the south

side of the track a siding which contained 15 box-

ears which were about 346 feet—that is, the most

w^esterly car of the boxcars on the siding were about

346 feet west of the caboose on the main line; that

the 85 cars and caboose were stationary; that that

train had been in the yards for about 25 minutes;

that just west of this caboose standing on the main

line, 604 feet, was [129] a switch; that west of the

switch commences a curve and looking at the curve

it is a left curve and then it goes into a right curve

around a cliff ; that the railroad has no block system

between East Lewiston and Arrow station ; that this

was a Sunday, in which there was no knowledge on

the part of that crew, stationed within the yards,

that a train had left East Lewiston that morning,

following their train, and with the knowledge that

extras do run over that track on Sundays, under

those circumstances and the further fact that the

end forty or sixty cars of the 85 cars standing on

the main line track were logging cars, about as high

as an ordmary flatcar. Under those circumstances

what, iiile in your opinion, of the Consolidated code
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of operating rules and general instructions of the

Northern Pacific Railway Company would be ap-

plicable ?

Mr. McKevitt: I desire to object to the hypo-

thetical question on the following grounds

:

1. They have injected into this case issues not

contained in the complaint.

2. That they have not sufficiently qualified this

witness to testify on the matters and things con-

tained wdthin the hypothetical question.

3. That this witness is not qualified to testify

what rule is applicable and what rule is not ap-

plicable.

4. There has been no evidence introduced here

which would indicate in any manner that a rule

violation [130] by the Company was or could have

been the proximate cause of this man's death. If

the objection is not well taken, or any portion of

it, in addition, I object to the form of the question

as not containing all of the factors required in a

hypothetical question under the conditions as they

exist. Now, if the objection is not well taken I desire

to examine the witness on voir dire.

The Court : The objection will be overruled.

Mr. McKevitt: May I examine the witness on

voir dire?

The Court: You may.

Q. (By Mr. McKevitt) : Mr. Maury, how old

are you? A. 36.

Q. You have been employed by the Northern

Pacific since 1937 ? A. Yes, sir.
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Q. Continuously %

A. Except for periods in 1937 and 1938, while I

was—what we term, cut off the board, due to lack of

seniority.

Q. You were cut off the board due to lack of

seniority in 1937 and '38? A. That's right.

Q. And when you speak of seniority, you are

speaking of rights that you have over other men
who are in service a lesser time than you? [131]

A. That's right.

Q. What rights have you at the present time

with the Northern Pacific, as a conductor?

A. WeU
Q. . What is your seniority rating ?

A. I would say right now I am about two men
from the conductors extra board.

Q. Right now you are two men from, meaning

away from? A. Yes.

Q. From the conductors extra board?

A. Yes, sir.

Q. What does that mean?

A. The Conductors extra board is like the

Brakemens extra board, only on the Conductors

extra board you have a guarranty of so many miles

per month, what I mean by miles—I mean wages, I

believe it is 3000 miles.

Q. You say you believe, don't you know?
A. Yes, I know.

Q. What is the fact? A. It is.

Q. 3000 miles? A. Yes.
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Q. You use the figure 3000 miles, what do you

mean by that?

A. It means that you are paid—the rate of pay

is classed so much per hundred miles. [132]

Q. In other words

A. In other words, a day's pay.

Q. In other words, before you can get the posi-

tion you are talking about, there are two men ahead

of you, is that what you mean?

A. No, sir—it's pretty hard to explain but I will

do my best—it means that—a conductor's extra

board is just the same as a regular conductor's job

whether you are on a main line job or a local, it

is still a regular job as a conductor, but they can

reach down on your job as we call it, if you are

holding a regular job braking on the local or the

main line freight, they can reach down and use you

as a conductor. Sometimes it might be two weeks or

even longer before you return to your own job as a

brakeman.

Q. Have you finished your answer?

A. Yes, sir.

Q. Your period of employment during 1937, was

fifteen years ago? A. Yes, that's right.

Q. What type of work did you begin with ?

A. Brakeman.

Q. How long did you work as a brakeman, be-

ginning in 1937 ?

A. I was promoted, after rules examination, in

1943 to a conductor. After that I was eligible to

run as a conductor. [133]
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Q. In other words you were promoted by virtue

of an examination in 1943

A. That's right.

Q. And under these rules you had the informa-

tion that qualified you to run as a conductor, isn't

that true? A. That's right.

Q. But between 1937 and '43 you had never run

as a conductor ? A. No, sir.

Q. Now, after 1945, after you had passed this

examination, when did you first run as a conductor ?

A. I haven't the record, but I think it was 4 or

5 days after the examination.

Q. And what was your run ?

A. I can't remember, I expect it was main line

freight.

Q. That has no connection with this branch?

A. No, sir.

Q. How long did you run as a conductor be-

ginning in 1943?

A. Off and on, I would say all during the war

sir, and up until well in 1945.

Q. You say, off and on, you mean you would run

sometimes as a conductor and somebody would have

more seniority than you and bump you and you

would run as a brakeman, is that right?

A. Well, the same thing, yes, sir.

Q. Have you been running as conductor, begin-

ning with 1951, November 11, the date of this ac-

cident, had you [134] been running as a conductor ?

Had you been regularly running as a conductor?

A. No, sir, off and on.
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Q. Now, what do you mean by "off and on'"?

A. On account of my job—the Coeur d'Alene

local I might be a brakeman for one day, that is a

one day job, and the next day I might catch a run

on the chain gang or a local or something of that

sort.

Q. When was the last time you ran as a con-

ductor on any line of the Northern Pacific'?

A. I think sir, it was around the 10th or 12th of

February.

Q. 1952? A. Yes, sir, 1952.

Q. Did I understand you to say that you have

run as a conductor of the P & L branch, where this

happened—a freight conductor?

A. Where this happened?

Q. Yes, have you run as a freight conductor over

this line? A. Oh, yes.

Q. Prior to this accident? A. Yes, sir.

Q. On how many occasions ?

A. On 661, I couldn't name the times, I can't

remember, it was over a period of years.

Q. Now, the question has been put to you, do

you know what [135] rule counsel is referring to?

A. Rule 99.

Q. Is that the rule he is referring to?

A. Yes, sir.

Mr. McKevitt: No further questions on voir

dire.
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Direct Examination

(Continued)

By Mr. Shone:

Q. Now will you answer the hypothetical ques-

tion—do you remember the question I put to you?

A. Yes, I think I do.

Mr. McKevitt: I have already made my objec-

tion on several grounds.

The Court: Yes, you have, go ahead.

Q. What rule, in your opinion, would govern

that situation?

A. Could I explain in my own words?

Q. You just tell me what rule first?

The Court: I think you should let him explain

it in his own words.

Mr. Shone: Yes, O.K.

A. In various examining cars I have been in,

oral examinations and written examinations, they

always stress one point, that is rule 108.

Mr. McKevitt: Your Honor, I object to this as

not responsive, he was asked what rule would gov-

ern.

The Court: I believe I will let the witness go

ahead. [136]

A. The reason I referred to rule 108, it is the

rule that says in case of uncertainty or doubt follow

the safe course. Well, that's a general rule, when-

ever in case of uncertainty or doubt you follow a

specific rule which is 99 the flagging rule to protect

your own train.
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Q. And that is the rule you would have followed,

in your opinion, under these circumstances ?

A. Yes, sir.

Mr. Shone : We offer in evidence rule 99.

Mr. McKevitt: We object as incompetent, ir-

relevant and immaterial and not within the issues.

The Court: It may be admitted and you may
read it into the record.

Mr. Shone: Rule 99 of the consolidated code of

operating rules and general instructions found on

page 48.

Mr. McKevitt : That does not apply.

Mr. Shone : Just a minute, it is page 47, Rule 99

:

*'When a train stops under circumstances in which

it may be overtaken by another train, the flagman

must go back immediately with the flagman's signals

a sufficient distance to insure protection, taking two

torpedoes and when necessary, in addition dis-

playing lighted fusees, and when recalled and safety

to the train will permit, he may return. When con-

ditions [137] require, he will leave the torpedoes

and a lighted fusee. When a train is moving under

circumstances in which it may be overtaken by an-

other train, the flagman must take such action as

may be necessary to insure full protection, by night

or by day, when the view is obscured lighted fusees

must be thrown off at proper intervals. When day

signals cannot be plainly seen owing to weather or

other conditions, night signals must be used. Con-

ductors and Engineers are responsible for the pro-

tection of their trains."
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Q. Now, you spoke of a general rule, 108 ; would

that as a general rule be applicable under the facts

as I have stated them to you*?

Mr. McKevitt: Objected to as incompetent, ir-

relevant and immaterial and for the additional

reasons heretofore stated.

The Court: He may answer.

A. Yes, sir.

Mr. Shone : We offer in evidence rule 108 of the

consolidated code of operating rules and general

instructions.

Mr. McKevitt: We object to that as incompe-

tent, irrelevant and immaterial and not within the

issues of this case.

The Court: It may be admitted.

Mr. Shone : Rule 108 of the consolidated code of

operating rules and general instructions found on

page [138] 55 is as follows

Mr. McKevitt : May I inquire does this rule have

a separate number as an exhibit?

The Court : I was proceeding a little differently,

I was having him read them into the record. I think

the book is in evidence.

Mr. Shone: The book is in evidence as exhibit

24. This is your exhibit.

Mr. McKevitt : Not my exhibit, I tried to get it

in but they wouldn't let me.

The Court: The clerk advises me that it was

marked as your exhibit, and it may be admitted.

Mr. Shone: Rule 108

Mr. McKevitt : So far as the record is concerned,
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is that book admitted as a defendant's exhibit? If

that is the proposition then I object at this time be-

cause he is introducing certain rules there that we

say do not apply. If your Honor is going to rule

that it is admitted as Plaintiff's exhibit that's all

right, but I am not conceding that the book and

those rules that he has now offered go in as a de-

fendant's exhibit. I am bomid by those rules if I

admit that.

The Court: I don't want to get too much con-

fused myself. We will show that it is plaintiff's ex-

hibit as to these two rules and these two only, and

it is admitted. [139]

Mr. Shone: I quote the rule: "In case of doubt

or uncertainty the safe course must be taken."

Q. Are there any other rules in this rule book

that we are speaking about which in your opinion

would govern the circumstances and facts as I have

stated them to you ?

Mr. McKevitt: I want to object to the form of

the question and object to it on the ground that it

is vague and uncertain and on the ground that it is

not within the issues of this case.

The Court : He may answer.

A. Yes, there would be another one.

Q. What one? A. Rule 101.

Mr. Shone: We offer in evidence rule 101.

Mr. McKevitt: We object on the grounds pre-

viously stated with reference to the other rules.

The Court: It may be admitted and you may
read it into the record.
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Mr. Shone : Rule 101 which plaintiff has offered

as an exhibit and found on page 50, of the consoli-

dated code of operating rules and general instruc-

tions reads as follows: "Trains must be fully

protected against any known condition not covered

by the rules, which interferes with their safe pass-

age."

The Court: For the purpose of the record you

will have to pick those rules out and mark [140]

them individually as offered and admitted.

Mr. Shone : You may cross-examine—that is all.

Cross-Examination

By Mr. McKevitt

:

Q. Will you look at that exhibit f Mr. Maury, by

virtue of the examination which you say that you

have passed in connection, with the operating rules,

you feel that you are acquainted with them, do you

not ? A. Yes, sir.

Q. Do you know how many railroads have

adopted the Consolidated code of operating rules

and general instructions?

A. In this territory out here, I believe it is five.

Q. Will you name the Companies'?

A. Chicago and Milwaukee; Union Pacific;

Northern Pacific; the Great Northern and the

SP&I.

Q. And it is your understanding then, that those

Railroads after discussion among the various oper-

ating officials in this particular territory—the

northwest territory—have agreed that these are
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standard rules and should be adopted for Railroad

operation? A. That's right.

Q. For whose benefit are those rules promul-

gated and adopted?

A. I would say for the benefit of the employees

and also for the benefit of the Company. [141]

Q. And for the benefit of the public generally?

A. That's right.

Q. Now, on page three of that book is shown,

the Railroads that operate under those rules?

A. That's right.

Q. And that edition is 1945? A. Yes, sir.

Q. And it states therein on page 3 as follows:

''Rules herein set forth govern the Railroads as

operated and listed below : To take effect December

1, 1945, superseding all previous rules and in-

structions inconsistent therewith. Special instruc-

tions may be issued by proper authorities." Is that

right? A. Yes, sir.

Q. What is meant by special instructions?

A. Special instructions is a card used in con-

junction with your timetable schedule outlining the

physical characteristics of the road, bridges, slow

orders, curves, speed restrictions, anything per-

taining to the safety of the train.

Q. In other words—correct me if I am wrong

—

are in addition to the general rules set forth in the

code? A. Yes, sir.

Q. And on page three it enumerates the Rail-

roads and the various officials of those companies

agreeing thereto ? [142] A. That's right.
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Q. Now, kindly turn to page 5. There is listed

there a general heading '^General Rules" is that

correct ? A. That 's right.

Q. Now, turn to page 6 please. At the bottom of

page 5 first

The Court: I call counsel's attention to the fact

that the rules have not been introduced in evidence.

Mr. McKevitt: I desire to introduce defendant's

exhibit 24, as a part of the cross-examination of this

witness, but by virtue of its introduction I do not

want the record to indicate that we feel that we are

bound by the provisions of rules 99, 101 and 108.

With that understanding I offer this exhibit as de-

fendant's exhibit. As a Part of the cross-examina-

tion of this witness.

Mr. Shone: We have no objection.

The Court: It may be admitted.

Q. Will you please read to the Court and Jury,

subdivision M, on page five under the heading

"General Rules." Read it clearly and distinctly,

please 1

A. "Employees must exercise care to prevent in-

juries to themselves or others by observing the con-

dition of equipment and the tools which they use in

performing their [143] duties, and when found de-

fective, when practical will put them in safe con-

dition, reporting defects to the proper authorities."

Mr. Shone: Now, we move to strike the testi-

mony of this witness in regard to general rule M, on

the ground that it is not proper cross-examination
;

that we have previously agreed that the equipment
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and tools were safe on this particular day and on

this particular train, and has no application to the

case at this time.

The Court : I think that is right.

Mr. McKevitt : I think so, too, your Honor.

Q. Now, will you kindly read the next para-

graph there on page 6 *?

The Court: The last answer may be stricken.

A. They must inform themselves of structures or

obstructions where clearances are close.

Q. ''They" refers to Railroad employees'?

A. Yes, sir.

Q. ''They must inform themselves as to the

location of structures or obstructions where clear-

ances are close." That rule, of course, was in effect

at the time of this accident, wasn't if?

A. That's right.

Q. Now, go to the next one.

A. '

' They must expect trains to run at any time,

on any track in either direction." [144]

Q.
'

' They must expect trains to run at any time,

on any track in either direction," that word they,

then, referred to Mr. Mely, on November 11, 19511

A. Yes, sir.

Q. You are acquainted with the fact are you not,

that 6015 was an extra? A. Yes, sir.

Q. That is a train classification—when you call

a train an extra, it means that it is a different type

of train than some other type of train?

A. Yes, sir, it means that it is not running by

timetable schedule.
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Q. It means that it does not run by timetable

schedule? A. Yes, sir.

Q. If I understand your testimony, and you cor-

rect me if my statement isn't accurate—it is to the

eifect that on the day in question^ the Northern

Pacific violated rules 99, 101 and lOS?

A. Yes, sir.

Q. Now, when you say the Northern Pacific

violated. Rule 99, that is just a broad statement

—

the Northern Pacific, what man on the Northern

Pacific violated rule 99?

Mr. Shone: We object to that as calling for a

conclusion of the witness. Under the law it is im-

material—the men who were working for either

crew, on engine 6015 or 1648, were servants and

agents [145] of the Northern Pacific, and it is

pleaded in the complaint and it is admitted in the

answer that those two crews were servants and

agents of the Northern Pacific Railway Com-

pany

(Further remarks of Court and Counsel.)

The Court: I want this whole matter before the

jury. I will let the witness answer. I don't doubt,

Mr. Shone, but what you have some authority to

submit on this question, but I will permit him to

answer—he has qualified here as an expert on rail-

roading. You may read your rule 99.

Q. Now, read rule 99.

A. ''When a train stops under circumstances in

which it may be overtaken by another train, the
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flagman must go back immediately with flagman's

signals a sufficient distance to insure full protection,

placing two torpedoes, and when necessary, in ad-

dition, displaying lighted fusees. When recalled and

safety to the train will permit, he may return. '^

Shall I go on*?

Q. Yes, go on.

A. "When the conditions require, he will leave

the torpedoes and a lighted fusee. The front of the

train must be protected in the same way when

necessary by the forward brakeman, fireman or

other competent employee. When a train is moving

under circumstances in which it may be overtaken

by another train, the flagman must take such action

as may be necessary to insure full [146] protection.

By night, or by day when the view is obscured,

lighted fusees must be thrown off at proper inter-

vals. When day signals cannot be plainly seen,

owing to weather or other conditions, night signals

must be used. Conductors and engineers are re-

sponsible for the protection of their trains."

Q. Now, answer my question please.

(Question read by reporter.)

Mr. Shone: May I have the same objection?

The Court: Yes, and he may answer.

A. I would say any competent employee on the

hind end of that train.

Q. What train? A. 1648.

Q. That is the train that was in charge, as you

well know, of conductor Eddie Feehan, was it not?
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A. Yes, sir, I knew him well.

Q. The brakeman operate under his instruc-

tions, do they not? A. That's right.

Q. If there was a duty to obey this rule, then

that question was up to Eddie Feehan to see that

it was done, is that right? A. Yes, sir.

Q. Then it is your testimony to this jury that

Eddie Feehan was responsible for that wreck ?

A. I knew Eddie Feehan very well—he was a

good friend of mine [147]

Q. My question is—is it your opinion as an ex-

pert on these rules that Eddie Feehan was responsi-

ble for his own death, Mely's death and Brown's

death and the injuries to these other people and the

destruction of all this property—is that your opin-

ion? A. Not altogether, no, sir.

Q. State whether or not it is your opinion, that

Eddie Feehan, the conductor in charge of train

1648, was responsible for this collision?

Mr. Shone: We object to that—the witness has

already answered the question.

The Court : The court recognizes that the witness

is in a hard position. He will have to answer the

question.

A. All right—yes.

Q. Now, Mr. Maury, will you turn to page 44 of

the rule book—do you have the page?

A. Yes, sir.

Q. It is your understanding, is it not, that this

unfortunate collision occurred within yard limits?

A. Yes, sir.



vs. Tillie Mely, etc, 159

(Testimony of Merle C. Maury.)

Q. What, as an experienced conductor—brake-

man and conductor—is meant by yard limits'?

A. It means that a train working inside of those

limits does not have to protect against other [148]

trains.

Q. And when you say a train working within

yard limits does not have to protect against other

trains, you are referring, are you not, to train 1648,

Eddie Feehan's train? A. That's right.

Q. And you are referring to the fact that it was

not incumbent upon him, under the rules, to protect

his train against extra 6015, isn't that right

f

A. In a way, yes.

Q. Totally yes. Now, will you kindly read

rule 93?

A. "AYithin yard limits the main track may be

used clearing first class trains when due to leave

the last station where time is shown. In case of

failure to clear the main track, protection must be

given as prescribed by rule 99. Within yard limits

the main track may be used without protecting

against second or inferior class, extra trains and

engines.
'

'

Q. Just a moment, stop there. "Within yard

limits the main track may be used without protect-

ing against second and inferior class, extra trains

and engines." That rule was in effect November 11,

1951, was it not? A. Yes, sir.

Q. Both of these trains were within the yard

limits, as you know? A. Yes.
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Q. What is meant by the language ''against

extra trains'"? [149]

Q. ''Protect against extra trains," or "without

protecting against extra trains" means that you

don't have to have a flagman out.

Q. That means that it was not the duty of Eddie

Feehan to send any brakeman back to put out a

fusee, or a flare or a torpedo on the day in question?

A. That's right.

Q. Having in mind that answer, do you still want

to adhere to Your Previous Testimony That Eddie

Feehan was responsible for those three deaths?

A. I believe I answered that; I said "not alto-

gether." I Think I can explain that answer.

Q. Was he partially responsible for the death

of those people, for the death of Mely and Brown?
A. Yes, sir.

Q. If he didn't have to send back a flagman and

if he wasn't required to put out a fusee or flare or

torpedo then he was obeying the rule, wasn't he?

A. Yes, he was.

The Court: He asked to explain his answer and

I will permit that.

Mr. McKevitt: Yes, if he wishes to.

Q. Now, explain your answer, you say "not alto-

gether"?

A. It has been our practice up in the Idaho Divi-

sion, on the various branches, and I might say, when

I say it has been that way up there, I worked on

the Camas [150] Prairie, years, and we have been

told in examining Cars Also, I think they term it
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*' create a hazard," and I can name various times

and various towns we have been switching in, espe-

cially in handling a great amount of cars—I can say

this as a fact, we always

Q. Are you speaking now of the P & L branch

where this accident happened? A. Yes.

Q. At this section point in Arrow?

A. No; I am not speaking of that.

Mr. McKevitt: Then I object to his explanation

in that regard, your Honor.

The Court: He may complete his answer.

A. We have found it always a safe practice to

put down two torpedoes, especially if you know

there is an extra pretty close on that line, just to

save ourselves and put ourselves in the clear, not

only that, but to protect the other engineer, too.

It's what I think they term ^'good railroading."

Q. You know the circumstances that obtained

here? A. Yes, sir.

Q. Now, just assume that you were similarly

placed, as was Eddie Feehan—by the way, do you

know that that train was about to move out of

Arrow, that the air was cut in, the Engineer was

in the cab and they were about to depart? [151]

A. That is what I heard.

Q. Assuming that you were in charge of the

train, such as Eddie Feehan was, under those condi-

tions, as a conductor on the P & L branch, during

the time that you say you operated, did you ever

do what you have just described as sometimes done,

at Arrow ? A. Not at Arrow.
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Q. No; now will you read the following para-

graph on page 44, the fourth paragraph? No, it is

paragraph 3.

A. "Within yard limits second and inferior class,

extra trains and engines must move at restricted

speed."

Q. Within yard limits second and inferior class,

extra trains and engines must move at restricted

speed. What train was controlled—what Engineer

was governed by that Rule on November 11, 1951,

in connection with this accident?

A. Both Engineers on both trains.

Q. Did that rule govern and control Engineer

Mely? A. Yes, sir.

Q. Have you had occasion to examine defend-

ant's exhibit 22 for identification, you have looked

it over, have you? A. No, I haven't.

Q. Will you step down here? A. Yes, sir.

Q. Take a look at that map because I want to

ask you a few [152] questions. Is it not a fact that

on that map is shown what might be called a warn-

ing sign, first, is there not a yard limit Board at

this point I am pointing to? A. Yes, sir.

Q. Now, working back—further back, is there

another sign which advises the Engineer that he is

approaching the yard limit board?

A. Yes, sir.

Q. Where is that? A. Here (indicating).

Q. What is the purpose of the warning sign?

A. It is to tell the Engineer that the yard limit

is ahead.
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Q. Under the rules, then, that were in effect on

that date, the Engineer sees that warning sign, and

knowing that there is a yard limit board further to

the east, there is some duty devolved upon him, is

there not? A. Yes, sir.

Q. What duty was there on that date on En-

gineer Mely? A. I would say to be alert.

Q. What else? A. How do you mean?

Q. You say to be alert, that is one thing—is

that all; that means just to look and see, and be

able to see what is going on? In addition to being

alert what else was he called upon to do, if any-

thing? Maybe I can refresh your recollection by

repeating: ''Within [153] yard limits second and

inferior class, extra trains and engines must move

at restricted speed"?

A. Oh, yes. Of course, that is up to his judg-

ment.

Q. In other words, it is up to him to determine

whether or not he is moving at restricted speed?

A. That's right.

Q. Kindly turn to, under the heading "defini-

tions" in the rule book on page 8?

A. Yes, I have it.

Q. Do you see a heading there, "restricted

speed"? A. Yes, sir.

Q. Will you kindly read that to the Court and

jury ?

A. "Proceed prepared to stop short of train,

obstruction or anything that may require the speed

of a train to be reduced."
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Q. "Proceed prepared to stop short of train,

obstruction or anything that may require the speed

of a train to be reduced." That rule controlled En-

gineer Mely on that date, did it not?

A. I would say so; yes.

Q. And if it was necessary to reduce that speed

to ten miles an hour, under that rule, he was re-

quired to do it, was he not? A. Yes, sir.

Q. In other words, under that rule, is it not a

fact that it was Engineer Mely's duty to have that

train [154] under such control that when he ap-

plied the brakes he could stop short of the rear end

of the caboose into which his Engine crashed—that

was his duty, wasn't it? A. Yes.

Q. In other words, is it not a fact that the warn-

ing Board is an extra caution to him? When he

hits that sign it warns that at a further distance

east is the yard limit board, then he should begin to

get his train under absolute control, shouldn't he,

before entering the yard limits ?

A. Yes, sir; I would say so.

Q. You have referred to rule 99, and his Honor

has read it and it has been read; now, isn't it a

fact, Mr. Maury, that that rule refers to train op-

eration outside of the yard limits ?

A. That isn't what it says in the book, Mr. Mc-

Kevitt.

Mr. McKevitt: Will you read the question, Mr.

Reporter ?

(Question read by reporter.)
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Q. Now, that can be answered ''yes" or "no."

A. No, it doesn't. I never realized I answered

like that.

Q. Is it your testimony that that rule refers to

trains within the yard limits and also without the

yard limits'?

A. Under certain circumstances, yes, sir.

Q. Circumstances that are referred to there

where the [155] language is used, "When a train

stops under circumstances in which it may be over-

taken by another train," means this, does it not

—

you are familiar with the fact that when you leave

this bridge there is an area in here where there is

no yard limit, is that right? A. Yes.

Q. The circumstances that are referred to in

that rule are these: That if Eddie Feehan's train

for some reason or other had stalled in this area

outside of yard limits—those are the circumstances

that would require him to go back and protect

against 6015, that's true, isn't it?

A. Yes. What I meant, Mr. McKevitt, it doesn't

refer to yard limits in Rule 99.

Q. That's exactly what I am talking about. Rule

99 does not refer to yard limits, does it?

A. It just says any place.

Q. What I am asking you, you have one rule

that is a yard limit rule, don't you?

A. Yes, sir.

Q. That is 93? A. Yes.

Q. Then you have 99? A. Yes, sir.

Q. You know, Mr. Maury, that 99 doesn't refer
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to yard limits because you have a separate yard

limit rule; you [156] know that, don't you?

A. Yes, sir.

Q. Isn't it a further fact that rule 99 only re-

quires you to flag against first class trains within

yard limits'? A. That's right, sir.

Q. And 6015 and 1648 were not first class trains,

we are agreed on that? A. That's right.

Q. Isn't the fact within your information that

extra train 1648 east was known as the Stites Local,

you knew that? A. Yes, sir.

Q. And was an assigned run, to your knowledge,

that left East Lewiston on Sundays, isn't that cor-

rect? A. It wasn't to my knowledge.

Q. I see—in other words, you had no knowledge

one way or another on that subject, you don't know.

Is that true? A. That is correct.

Q. What schedule it operated on, that is, 1648,

you do not know? A. No, I didn't.

Q. You read to the Court and jury rule 108 on

page 55, "In case of doubt or uncertainty, the safe

course must be taken." That refers to the condition

set out in 107. Read 107, just ahead of that. [157]

A. "Trains or engines must run at restricted

speed in passing a train receiving or discharging

traffic at a station, except where proper safeguards

are provided, or the movement is otherwise pro-

tected. They must not pass between it and the plat-

form at which traffic is being received or discharged,

unless the movement is properly protected."

Q. Now, rule 108, "In case of doubt or uneer-
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tainty, the safe course must be taken," refers to

rule 107, does it not?

A. No, sir; I wouldn't say it did.

Q. What does it refer to*? Does it refer to all

the rules in the book? A. Yes, sir.

Q. Well, now, in case of doubt or uncertainty,

as that language is used, as used in that rule, under

the circumstances as you know them to have existed

on that date, what doubt, or what uncertainty could

have been in Eddie Feehan's mind?

A. Well, he knew there was cars on the siding;

that he would be obstructed; that he had a bank

on the other side, and he knew probably, working

on the Camas Prairie, that 662 would be running

extra, and it might not know anything about him

being there, under the circumstances that is what

I would say.

Q. In other words, you say that Eddie Feehan

very likely knew or should have known that 662,

which went down to Lewiston as a scheduled train,

would not be 662 [158] leaving Lewiston but would

be extra 6015?

A. I imagine Eddie knew. It was the common
practice out there, on Sundays was the time to run

them extra.

Q. You imagine Eddie knew that?

A. Yes, sir.

Q. That he knew 6015 would be coming along

there? A. Yes, sir.

Q. Do you think Eddie knew or would be pre-

sumed to know what time extra 6015 was called?
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A. Yes, sir.

Q. It wouldn't be on any order book?

A. No, it wouldn't be on any order book. He
has a phone

Q. At Lewiston?

A. No ; at Arrow, he could have found out, and

he could have found out at North Lapwai.

Q. Have you ever done that, running as a con-

ductor on an extra, on that line?

A. Not on that line ; I have on the main line.

Q. I am not talking about the main line—you

have never done it on this line, have you?

A. Let's see

Q. Your answer is no ?

A. I can't remember whether I have or not.

Q. If you will examine this map—you will notice

the yard limit board is here?

A. Yes, sir. [159]

Q. Now, one question further, assuming that the

yard limit Board was 4319 feet from the point of

collision, is it your opinion in this case that when

Engineer Mely passed that yard limit board, that

he was proceeding at restricted speed?

A. Maybe not, and maybe yes.

Q. That is the best answer you can give?

A. All I can say is that I wasn't the Engineer,

I wasn't there, I wasn't even on the train.

Q. You are testifying as an expert; are you

able to express an opinion as to whether he was

traveling at restricted speed when he passed that

yard limit board?
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Mr. Shone: We object to that as incompetent,

irrelevant and immaterial and it calls for a conclu-

sion of this witness. It is entirely without the knowl-

edge of the witness even if he is an expert.

The Court: I don't see how he could possibly

answer

Mr. McKevitt: Now, if the Court please

The Court: Go ahead; I am not going to argue

with you about this; he may answer, if he can, but

he has said that he doesn't know anything about

the speed and I guess the presumption is that he

was driving properly. Go ahead, he may answer.

A. I am afraid that I am not qualified to give

an opinion on how fast he was going; if it had

been my own train [160] I might have an opinion.

Q. Very well, do you wish to testify in this case

as a thoroughly disinterested witness ?

A. Yes, sir; absolutely.

Q. Isn't it a fact at the present time you have

pending in the District Court in Silver Bow County,

Butte, Montana, an action against the Northern

Pacific Railway Company in which action Mr. Shone

is your attorney and in action you are suing the

Northern Pacific Railway Company for $125,000.00

for injuries you claim you received while in its

employ? A. That's right.

Mr. McKevitt: That's all.

Redirect Examination

By Mr. Shone

:

Q. Mr. Maury, in regard to the last question

asked bv counsel
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The Court: I hope that you gentlemen are not

going to start in and try some other case here.

Mr. McKevitt : This is for the purpose of

The Court: Go ahead; it seems I waste more

time than counsel when I try to hurry this along.

Q. How do the employees of a railroad seek

compensation if they are injured?

Mr. McKeAdtt: That is objected to as [161] in-

competent, irrelevant and immaterial.

The Court : He may answer.

Q. If you know.

A. Well, unless you accept what the claim de-

partment of the railroad Company gives you the

only recourse you have is under the Federal Lia-

bility Act, which means only that the course open

to you is to go to Court.

Q. You are not under the Compensation Act?

A. No, sir.

Q. And you must ask the Judge and Jury to

decide how much you are entitled to?

A. That's right.

Q. And Congress has passed that law?

A. That's right.

Q. Now, Mr. Maury, can you tell in miles per

minute, what is meant by reduced speed, in miles

per minute ?

A. Yes; if you reduce five miles an hour you

are reducing speed and if you reduce fifty miles an

hour you are reducing speed.

Q. Now, as to a restricted speed, is there any
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maximum speed limit within the yard on this rail-

road line? A. No.

Q. On November 11, 1951? A. No.

Q. Is there anything in the rules that defines

restricted speed at a maximum number of miles per

minute? [162] A. No, sir.

Q. Now, restricted speed or reduced speed, as

I understand your testimony, is the judgment of the

engineer? A. That's right.

Q. In operating the train?

A. That's right.

Q. In other words, he must get his train over

the road? A. That's right.

Q. Now, when you said rule 99 applies under

the facts which I gave you, you were taking into

consideration the obstructions—the facts which I

framed in that question as being true, were you?

A. Yes, sir.

Q. And where the train or the car, whatever it

might be, on the track, then you claim that rule 99

would apply? A. Yes, sir.

Q. Now, as this train 1648 left Lapwai and came

to the yards at Arrow, if they found that obstruc-

tion by those boxcars on the south siding, what

would the Engineer or Conductor have done, or what

should he have done, or they, or any member of the

crew?

Mr. McKevitt: We object to this as incompetent,

irrelevant and immaterial and not proper redirect

examination.
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The Court: I think he has covered this fully,

but he may answer again. [163]

A. As I said, what I would do, I would im-

mediately put out my torpedoes and check my train,

a little anyway.

Mr. McKevitt: We move that the answer be

stricken and the jury be instructed to disregard it,

as not being within the issues here.

The Court: He has already testified to this in

reply to other questions. -I will strike it on the

ground that it has been answered heretofore.

Q. Now, as to rule 93, which counsel asked you

about within the yard limits, ''Within yard limits

the main track may be used without protecting if

the train was obscured from view of an oncoming

train." Would that rule apply or would rule 99

apply, in your opinion?

Mr. McKevitt: Objected to as not proper re-

direct examination; the rule speaks for itself, and

this witness has no right to interpret the rule unless

there is ambiguity in it.

The Court: I think he has answered it clearly

before; if he hasn't, I will let him answer it. Do
you know the question, Mr. Witness?

A. No, I don't.

(Question read by reporter.)

A. In the interest of safety, I would say that

rule 99 applied.

Q. Referring you to Plaintiff's Exhibit 11, you
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are familiar with that curve which is west of the

west curve? [164] A. Yes.

Q. Is that the sharp curve? A. Yes, sir.

Q. If a car was left just east of that curve, say

100 feet and that would be the last car of a string

of cars, that is within yard limits, is it not?

A. Yes, sir.

Q. And would that be such a circumstance as

would warrant putting out torpedoes, in your

opinion ?

Mr. McKevitt: That is objected to as incom-

petent, irrelevant and immaterial and is not subject

to expert testimony. The rules are in evidence and

speak for themselves.

The Court : He may answer.

A. Yes, sir; absolutely, I would.

Q. Would there be any doubt in your mind

about it? A. No.

Q. You told the jury in regard to a question

asked by Mr. McKevitt, regarding the putting down

torpedoes, that you didn't do it at the station of

Arrow, but that you did it at other places on this

line?

A. On the main line, and on the C W Branch

and the P & L Branch.

Q. While your train was in the station yard?

A. Oh, yes.

Q. You have put them down? [165]

A. Yes, sir.

Q. Now^, the rule that Mr. McKevitt drew your

attention to on page 6, as follows: ''They must
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expect trains to run at any time, on any track, in

either direction." Did that rule apply to train 1648

while it was at the Station at Arrow ?

A. Yes, sir; it applies to any train.

Q. They could expect a train to run in either

direction at any time? A. Yes, sir.

Q. And this being Sunday and them knowing

that extra trains were put out on Sunday they

could expect another following train to come into

that station? A. Yes, sir.

Q. Mr. Maury, are you still an employee of the

Northern Pacific Railway Company?

A. To my knowledge I am, yes.

Q. The fact that you bring a lawsuit does not

mean that you are not an employee? A. No.

Q. It doesn't cancel your position?

A. No, sir.

Q. And regardless of the outcome of your law-

suit you still retain your rights and act as an em-

ployee? A. Yes, sir.

Mr. Shone: That's all.

Recross-Examination

By Mr. McKevitt: [166]

Q. I think I understood you to say in response

to a question by Mr. Shone, about this lawsuit in

Butte, that you either take what the claim depart-

ment offers you or you have to sue?

A. That's right.

Q. I suppose that the Claims Department offered
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you a certain amount in this case and you said,

*'No, I am not entitled to that—I want $125,-

000.00"?

Mr. Shone: I object to that as incompetent, ir-

relevant and immaterial, and is an attempt on the

part of counsel to prejudice the jury.

The Court: Yes—I don't want to try any other

lawsuit here. I don't know anything about the merits

or the demerits in any other case and he has stated

that he had this suit and he said that is the only

way he could recover unless he would make a settle-

ment.

Mr. McKevitt : My thought was this, your Honor,

I introduced this for the sole purpose of showing

that this man is not a distinterested witness. Your

Honor agreed with that, and then Mr. Shone went

into the question of—if you get hurt by the Com-

pany you have to sue them, unless you settle with

the Claim Department. I would have left it alone

entirely if he hadn't opened the subject up [167]

again.

The Court : I think I will stop now, and instruct

the Jury to disregard any testimony that this wit-

ness gave from the witness stand in regard to this

lawsuit that he has in Montana, except the fact that

he does have a lawsuit against the Railroad Com-

pany.

Q. Now, Mr. Maury, am I correct in my recol-

lection of your testimony that on November 11,

1951, you stated that there was no speed restriction

in that area, the train Mr. Mely was operating, did
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you so testify? A. I don't remember; did I?

Q. Do you recall Mr. Shone asking you that

question, if there was any maximum speed in that

area?

A. What area do you mean? Dp you mean the

yard limits

Q. On that whole line, for that type of train.

Do you recall him asking you if there was any

maximum speed prescribed, and wasn't it your testi-

mony that there was not?

Mr. Shone: We object to the form of the ques-

tion. I believe I asked him whether there was any

particular speed limit under the rule of restricted

speed, and also under the rule of reduced speed.

Mr. McKevitt: My recollection of the testimony

is, and, of course, it is ultimately for the jury to

determine who is correct, that he was asked the

question in substance and he testified in effect, that

on November 11, 1951, there was no maximum speed

limit prescribed for train 6015. [168]

The Court: I will go just a little farther with

you and say that I think that was within the yard

limits. I may be wrong and we may have to go back

and have the Court Reporter read that to us.

Mr. McKevitt: I don't want to trespass on the

time of the Court but I want to have that issue

cleared.

The Court : You go ahead and ask your question.

Q. Is it not a fact that on November 11, 1951,

the maximum of a freight train such as 6015, under

any conditions on that line, was thirty miles an
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hour, freight train *? A. Yes, sir; I think so.

Q. Is it a fact, is it nof?

A. Yes, sir; they have restrictions all up and

down that branch.

Mr. Shone : We will agree on that.

Mr. McKevitt: If it agreed that there was a

maximum speed, under any conditions, of thirty

miles an hour on that line for that type of train we

will not pursue it further, on that date, under any

conditions.

Mr. McKevitt: No further cross-examination.

Mr. Shone : The Plaintiff now rests, your Honor.

The Court: I have a question of law to take

up with counsel and I will excuse you ladies and

gentlemen of the Jury until 10 o'clock tomorrow

morning. [169]

MOTION FOR DIRECTED VERDICT

Mr. McKevitt: The Plaintiff having rested, the

defendant now challenges the sufficiency of the evi-

dence to sustain the material allegations of the

complaint with reference to the alleged negligence

of the Defendant Railway Company, and moves the

Court to direct the jury to return a verdict in favor

of the defendant and against the plaintiff. The

allegations of negligence are specifically recited in

paragraph five of the complaint and they are twelve

in number.

1. ''Failure to provide A. E. Mely a safe place

to work." I know of no evidence here that would

justify submitting that issue to the jury. Of course
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we all know that is a catch-all phrase, there isn't a

suit that Mr, Shone brings or anybody brings

against the Railroad Company that they don't allege

that.

2. "Failure to provide and supply safe and ade-

quate equipment." That goes out under their own

testimony.

3. "Running and operating Train Number 6015

on its line without a sufficient number of cars in it

so equipped with power or train brakes that the

Engineer on the Locomotive drawing such train

could control its speed without requiring brakemen

to use the common hand brake for that purpose."

I don't think I need to belabor the Court with the

proposition that there is no evidence on that [170]

issue.

4. "Running and operating train number 6015

on its line without coupling the air hose. '

' Mr. Shone

admits that is out.

Mr. Shone : I will admit that you are right on 2,

3, and 4, so far.

5. "Running and operating train number 6015

on its line without connecting the air between en-

gine No. 6015 and the cars following in said train."

Do you agree that may go out?

Mr. Shone: I agree,

6. "Instructing engineers on its line to disregard

Company rules while proceeding through its station

yards." Do you agree that it out?

Mr. Shone: I submitted no instructions on any

one of those.

7. "Compelling engineers on its line to proceed
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according to time schedule, regardless of Company
rules.

'

'

Mr. Shone: That's out.

8. '' Allowing train number 6015"—excuse me,

strike that—''Allowing train number 1648 to stop

on a sharp, blind curve for switching purposes, well

knowing the schedule and exact arrival of train

number 6015 at the place where the collision oc-

curred." There isn't a scintilla of evidence here to

support the statement that Feehan, in charge of that

train, knew the schedule of 6015. There is no schedule

introduced in evidence and the evidence [171] of

the plaintiff is that 6015 was a non-scheduled train.

9. ''Failure to provide and equip its railroad

system at the place of collision with a signal block

system to warn plaintiff's decedent of the voluntary

obstruction ahead, as herein alleged." Do you con-

tend that we were negligent in not having block

signals at that point and that it is a jury question?

Mr. Shone : It is a matter that the jury may take

into consideration.

The Court: There is no use to make any argu-

ment here. Get your motion in the record.

10. "Failure to give A. E. Mely any warning

of any kind whatsoever of the obstruction and dan-

ger ahead, as herein alleged." Under the rules

introduced here and read into the record, that fail-

ure on the part of the Railroad Company could

only have been the failure of Mr. Feehan to instruct

his flagman or crew to go back and place torpedoes

and signals and so forth. We claim that there is

no evidence here that he was required to do that.
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On the contrary, their evidence is to the effect that

he was not required to do it.

11. "Failure to place men, flares or signals to

give warning of said obstruction of said track a

reasonable distance from said obstruction, so that

A. E. Mely would and could have brought his train

to a stop in ample time to avoid the collision.
'

' [171-A]

What was said with regard to number ten would

be equally applicable to 11.

12. "Failing to properly protect train number

1648 while it was in such obscure position aforesaid,

and in failing to properly protect train number

6015 from colliding therewith by notice, signal,

warning, flares, orders, or any kind of notice suffi-

cient to warn A. E. Mely of the obstruction of said

main line track." That could only be bottomed

on the proposition that there was a rule violation

of the rules of this Company, and that rule violation

could have only been on the part of Eddie Feehan

and there is no evidence of any character, substan-

tial or otherwise, to indicate that he violated his

duty in that regard. With reference to the evidence

allowed by the Court having to do with the question

of whether or not there was a violation of the

rules—rules 99, 101 and 108—we believe that the

overwhelming weight of the evidence is to the effect

that the rules did not apply to these trains in ques-

tion and we feel the unfortunate tragedy that

brought about the death of these three men was due

to the failure of Engineer Mely to have his train

under control and to operate it at a speed and under

control so that when that caboose came into vision
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so it could be stopped and that it was his negligence

and his negligence alone. [172]

The Court: I will overrule the motion but the

Court will withdraw certain of the counts, or allega-

tions set forth in the complaint, from the considera-

tion of the jury. I am of the opinion that 1, 10, 11

and 12 are the only matters to be submitted to the

jury. Is there anything further?

Mr. McKevitt: I am finished with my motion.

Mr. Shone: Nothing further at this time.

The Court: We will recess until 10:00 a.m.

October 1, 1952—10:00 A.M.

The Court : The motion to strike, if there was a

motion to strike, if not the Court will withdraw

from the consideration of the jury the allegations

as to the acts of negligence numbered 2, 3, 4, 5, 6,

7, 8, and 9. One, ten, eleven and twelve to remain.

Mr. Shone : May the record show that the plead-

ings were not read to the jury?

The Court: Yes.

(Opening statement by Mr. Clements.)

STIPULATION

The Court: I might suggest to counsel that it

appears to me that this matter might be shortened

a great deal by a stipulation. I think that it has

already been stipulated or understood that Mr. Mely

was a competent Engineer and that he was well

qualified ; that he understood the rules ; that he had

passed examinations on them and was well quali-
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fied. I see no necessity [173] of proving anything

in that regard as far as Engineer Mely is concerned,

and then I don't see any necessity of taking up any

time in proving that these rules were adopted by

these different railroads for the protection of the

Railroad Company, the public and the employees.

I see no necessity of taking any time to do that.

Those are two matters that I think can readily be

stipulated.

Mr. Shone: May I suggest another matter or

two?

The Court: Yes.

Mr. Shone: Also, your Honor, we will agree to

all that your Honor has stated as being true, and

also it should be stipulated that Brakeman Brown
was familiar with these rules and had passed ex-

aminations, because he was up in front with the

Engineer. Mr. Reisenbigler has already testified that

Brakeman Brown was familiar with the rules and

had passed examinations on them.

The Court: I think we can go still further and

say that all the employees on both trains

Mr. Clements: Including Conductor Feehan.

The Court : Yes ; that they were all familiar with

the rules. That may be stipulated.

Mr. McKevitt: May we stipulate as to the map
being introduced?

Mr. Shone: Yes; that the map may be [174]

introduced as being properly made.

The Court: And that the measurements thereon

are correct in all respects.

Mr. Shone : And that the photographs they have
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offered here may be admitted as being correctly

made and truly showing what they, each, depict.

The Court: Very well. That may be stipulated.

Mr. Clements: This map is Exhibit 22.

The Court: And the record shows that it is ad-

mitted.

J. P. TITUS
called as a witness for the defendant, after being

first duly sworn, testifies as follows:

Direct Examination

By Mr. McKevitt:

Q. Will you state your name to the Court and

Jury? A. J. P. Titus.

Q. How old are you? A. 35.

Q. Where do you reside?

A. Spokane, Washington.

Q. By whom are you employed?

A. The Northern Pacific Railway.

Q. How long have you been employed by that

Company? A. Since 1940. [175]

Q. And your title ?

A. Division Engineer of the Idaho Division and

the Camas Prairie Railroad.

Q. Is the area here under discussion in your

division? A. Yes, sir.

Q. Under your supervision? A. Yes, sir.

Q. You are familiar with it? A. Yes, sir.

Q. You have been over the track many times?

A. Yes, sir.

Q. In your official capacity? A. Yes, sir.
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Q. Are you a graduate of a school of Engineer-

ing?

Mr. Shone: We will admit his qualifications.

Q. Mr. Titus, referring to Plaintiff's Exhibit 22,

did you prepare that map? A, Yes, sir.

Q. What territory is embraced in that map?
A. The map starts at the east end of Bridge 126

near Arrow and continues through the yards and

including Arrow Station—Arrow Depot and goes

up on the Lewiston Branch of the Northern Pacific

for approximately 1500 feet and on the Stites

Branch of the Clearwater short line for approxi-

mately 1500 feet.

Q. Is that prepared to scale? [176]

A. Yes, sir; prepared to a scale of 1 inch to 100

feet.

Q. In other words, one inch on the map equals

100 feet on the ground? A. That's right.

Q. By the way, when we speak of east and west

on the map what is the fact, are we referring to

timetable directions or compass direction ?

A. We are referring to timecard directions,

which, however, are very close to compass direc-

tions. That is north (indicating) and this is east

timecard direction.

Q. Beginning on the easterly end of the map,

just point out to the jury if there exists a yard limit

sign?

A. There is a yard limit sign exists here near

mile post 125; engineering station on that is 6599

plus 62.4. I can explain that engineering station.
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starting at Marshall, the beginning of the Palouse

and Lewiston branch and every hundred feet is

given a number, the first 100 feet away from Mar-

shall is number 1.

Q. Marshall is just outside of Spokane*?

A. Yes, Marshall is just outside of Spokane, and

the Stations therefore run from east to west to

Lewiston, the mile posts from east to west, this (in-

dicating) is 124 and this 125 and 126.

Q. Now, you pointed out, did you, the first yard

limit board ?

A. This is the first yard limit board. [177]

Q. Is there any other sign east of that, that

would advise the Engineer in charge of a train that

he is approaching the yard limit?

A. Not east.

Q. West?

A. West, yes, the one mile warning board.

Q. Point to it on the map.

A. Here (indicating).

Q. What does that sign say?

A. Yard limit, one mile.

Q. To your knowledge was that sign there No-

vember 11, 1951?

A. To my knowledge—no, I don't know that it

was there on November 11, but it was there on the

15th; when I made my survey.

Q. That was four days later? A. Yes, sir.

Q. Is that true of the yard limit board?

A. Yes, sir.
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Q. Fui-ther east of the first yard limit sign are

there other signs on the map ?

A. East of the yard limit sign ?

Q. Yes.

A. Well, there is a station, one mile sign.

Q. Where is that?

A. It is located right here (indicating).

Q. What is the distance from the yard limit

board to the [178] Station sign?

A. About 2300 feet.

Q. I notice here, Mr. Titus, will you explain

to the jury what this is (indicating)—explain what

that line indicates.

A. That line is the vision limit line from this

point. It refers to the limit that you can see to the

left. I might add that to the right is the Clearwater

River. There is no sight restriction to the right but

here (indicating) there is a bluff; after we drew

the map w^e drew the line and there is a bluff coming

close to this line, and we can see here what would

be visible from this point.

Q. Mr. Titus, assuming that there was a train

on the main track on November 11, 1951, up there

at the depot; that the Engine was opposite the

depot, the train having 85 cars, I believe, with a

caboose to the west, where would the Engineer of

a train going west first have a vision of those cars

on that track, Avhere would his point of vision

begin ?

A. Well, he could probably see that

Mr. Shone: We object to the form of the ques-
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tion; the witness has already testified that mathe-

matically he would have a vision—now, whether he

would have an actual vision because of any obstruc-

tions, I don't believe that this witness can [179]

testify.

Q. Are you able to testify as to the actual vision

you would have of those cars standing on the track

as indicated on that date?

A. On November 15 I actually stood on the track

and I could see

Q. You stood where?

A. I stood on the track here, right at that sign,

this yard limit sign, and I could see the location of

the track in this vicinity.

Q. Now, Mr. Titus, you say, ''in this vicinity,''

where are you pointing to on the map?
A. In the vicinity of mile post 124 and the

vicinity of where the accident occurred.

Q. Is the point of collision shown on that map?
A. Yes, sir.

Q. Point it out to the Court and jury.

A. Here (indicating).

Q. Assuming that the boxcar was standing where

the point of collision is indicated on the map, do

you know of your own knowledge what view the

Engineer operating the Diesel unit would have?

What view he would have of the boxcar, and when

would it first come into his vision, how far west of

the point of collision ? A. Which boxcar ?

Q. The caboose.

A. In reference to the fifteen cars on the siding



188 Northern Pacific Railway Co.

(Testimony of J. P. Titus.)

at the [180] time of the accident—the first point

that caboose would come into view would be right

here (indicating). This station is 6566 plus 23.6.

Q. What vision would he have, for what dis-

tance? A. 980.3 feet.

Q. 980.3 feet? A. Yes, sir.

Q. Then with reference to this Blu:ff, is there

any indication as to the distance of some point near

the bluff to the point of collision?

A. The bluff extends along quite a length of

track—the east end of the bluff is at Station 6567

plus 30, at that point.

Q. How far is the east end of the bluff from

the point of collision, did you testify to that?

A. No; I didn't.

Q. Will you please do so?

A. 1080 feet approximately. I can give it to you

exactly.

Q. No. How many tracks are there in the vicin-

ity of AiTow ; there is the main line and what else ?

A. At the Depot there is the main line; the

Palouse and Lewiston and the main line on the

Stites branch and there is one siding directly op-

posite the depot and a second siding east of the

depot.

Mr. McKevitt : No further questions at this time.

You may cross-examine. [181]

Mr. Shone: May I examine from the map?
The Court: Yes, you may.

Mr. McKevitt: May I ask another question or
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two? Mr. Clements called my attention to another

matter. I am sorry, Mr. Shone.

Q. (By Mr. McKevitt) : I notice, Mr. Titus,

on this map at different points you make certain

reference, for instance, here is "Picture number

6," then there is "Picture 5, picture 4, picture 3,

picture 2 and picture 1." Will you explain to the

Court and Jury what those designations have ref-

erence to?

A. Those designations were locations of pictures

that were taken during the test run as requested

by the Interstate Commerce Commission. My duties

there and all I did was to tie in the spacing and the

location of the flags that were set out by Mr. Love

of the Interstate Commerce Commission.

Q. Do you know where the pictures were taken

from? Where was the camera?

A. In most cases the camera was in the cab of

the locomotive.

Q. Does the map show how many pictures were

taken, was it six or seven? A. Seven.

The Court : Are those pictures marked ? [182]

Mr. Clements: Yes, they are now, your Honor.

They are marked 26-1 to 26-7.

The Court: They may be admitted under the

stipulation.

Q. You are handed defendant's Exhibits 26-1 to

26-7, inclusive. Will you kindly examine those

photographs? A. Yes, I have.

Q. Now, Mr. Titus, take picture 26-1. Tell us—

I
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believe you said before that the camera was in the

cab of the locomotive"?

A. Yes, sir; it was in this case.

Q. Where was the picture taken from ? You can

refresh your recollection from the data on the pic-

ture if it is accurate to your knowledge.

The Court: Don't read the data out loud. Just

refresh your recollection from it.

A. Picture number 1 was taken from just west

of the yard limit sign ; the yard limit sign shows in

the picture.

Q. Are there any cars shown in that picture?

A. Yes.

Q. Showing you Defendant's Exhibit 26-2, you

may refresh your recollection from the data there,

do not read it out loud and then I will ask you a

question. Is that Picture Tied in With the Map?
A. Yes, sir. [183]

A. This picture 2 is shown on the map taken

from that location right there (indicating) which

is station 6583 plus 01.6.

Q. Do you know what date this picture was

taken?

A. This was on November 15, 1951.

Q. Are there any cars shown in that picture?

A. Yes.

Q. Where are those cars?

A. Those cars you can see from this location. I

would rather not testify to that. I am not positive

in my mind.

Q. Showing you Defendant's Exhibit 26-3, re-
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fresh your recollection from that data. Is that pic-

ture shown on the map? A. Yes, sir.

Q. Point it out.

A. This picture was taken from the location

shown as picture three, near the ''station one mile

sign," from the cab of the locomotive, the "station

one mile sign" is shown in the picture.

Q. That picture, does it disclose any cars?

A. Yes, sir.

Q. Where are those cars standing?

A. This shows two groups of cars. It shows the

15 cars that was standing here (indicating) and

another group of cars in this section, I am not sure

of the number [184] of cars.

Q. Showing you Defendant's Exhibit 26-4, is

that picture shown on the map? A. Yes, sir.

Q. Point out where 26-4 on the map is.

A. It is where picture number 4 is shown on the

map, taken from the cab of the locomotive.

Q. What does it show?

A. Fifteen cars on this siding and it shows the

corner—I think they call it the clearance flag on

the caboose. You can see the corner of the caboose as

placed in the test run.

Q. Where was the caboose standing?

A. The caboose was standing on the main line.

Q. When the test run was made?

A. When the picture was made.

Q. What is the distance from the point where

the picture was taken to the caboose ?

A. The distance at that point is 980.3 feet.
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Q. Now, showing you Defendant's Exhibit 26-5,

examine that, please. Where is that shown on the

map?
A. That picture is on the map at location titled

picture number five. That is taken from the cab of

the locomotive and it w^as at the point at which the

entire back face of the caboose was visible.

Q. Wliat is the distance from where that picture

was taken to the rear end of the caboose? [185]

A. 848.8 feet.

Q. Showing you Defendant's Exhibit 26-6, ex-

amine that, please. Now, is that shown on the map ?

A. Yes, sir; that picture is shown on the map
at location of picture 6. It was looking west from

directly opposite the point that the caboose was set

in the test run showing the test locomotive standing

on the track.

Q. When the test run was actually made, how-

ever, was the caboose on the main line of the side

track ?

A. The caboose was on the side track when the

test run was made.

Q. Why was the position changed?

A. Well, to avoid a second accident in case they

couldn't get stopped in the distance they needed

—

they didn't want another accident.

Q. Now, the last one, 26-7, is that picture shown

on the map?

A. Yes, it is shown on the location of picture

number 7, which is taken from the side of the test
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run Diesel locomotive showing the caboose setting

on the siding. It was during the test run.

Q. Does that disclose the point where the Diesel

in the test run stopped after the Engineer brought

it to a stop? Does it show the caboose in front of

the locomotive?

A. I can testify that is the point where the In-

terstate [186] Commerce Commission

The Court: No, Mr. Witness, just leave the In-

terstate Commerce Commission out of this.

Q. Where is the front end of the engine so far

as that picture is concerned?

A. Where it says picture 7 and the station is

6558 plus 82.1.

Q. And how far was that from the tail end of

the caboose ? A. 249 feet.

Judge Hiatt : Is that 249 feet from the Diesel to

the caboose, as that picture shows?

Mr. McKevitt: That is the distance from the

front end of the Diesel as used in the test run, after

it came to a stop, the distance from the front end

of the engine to the read end of the caboose.

Mr. McKevitt: You may cross-examine.

Cross-Examination

By Mr. Shone:

Q. Mr. Titus, will you give us the exact distance

from the station house at North Lapwai to the sta-

tion house at Arrow station?

A. May I refer to my notes ?

Q. Yes, oh, yes, refer to your notes.
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A. There is no station house at North Lapwai,

there is a station sign. The distance from North

Lapwai to the west end of the station at Arrow is

21,103.4 feet.

Q. That's just a little under four miles? [187]

A. Yes, sir.

Q. About 3.9 miles or something like that?

A. Yes, sir.

Q. There is 5280 feet to a mile?

A. That is correct.

Q. And how far from the station house was the

caboose? A. At Arrow?

Q. Yes—to the caboose that was on the main

line? A. 4800 feet.

Q. Now, will you tell us how many miles was

travelled from North Lapwai to the point where

the caboose was standing?

A. I can't tell you.

Q. You could deduct 4800 from the 21,103,

couldn't you?

A. I could tell you the distance from the station

sign at North Lapwai to the caboose.

Q. That's right, to where the caboose was. Give

it in miles and fractions? A. 3.1 miles.

Q. Three and one-tenth miles?

A. Three and one-tenth miles from the sign at

North Lapwai to the point of the caboose.

Q. Now, measure on the map and tell us the

distance from the west switch west to the beginning

of the first curve? A. About 42 feet. [188]

Q. In order to make that plain—going east as
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this train was, when they came out of the last

curve, completely out, the first unit of the Diesel,

it was then 42 feet from the west switch?

A. That's right.

Q. And how far was it from the rear end of the

caboose standing on the main line?

A. To the switch?

Q. Yes, and we have agreed that the caboose was

604 feet east of that switch. Does that measure out

on the map ? A. Yes, sir ; very good.

Q. And what is that now?

A. It measures 603 feet. I would like to add

here

Q. Just a moment now—does the addition you

are going to add have something to do with answer-

ing my question as to the number of feet from the

caboose west to where that curve begins?

A. No, sir; it has nothing to do with the actual

distance.

Q. And the actual distance is 603 feet?

A. Yes.

Q. Tell the jury what these little markings are

on this map, these separate markings?

A. That is the fifteen cars on the siding.

Q. That siding is on the south side of the main

line? A. That's right.

Q. And they are marked in little rectangles, are

they not? [189] A. Yes, sir.

Q. To represent the boxcars? A. Yes, sir.

Q, Now, how far west on your map was the end

of this west boxcar from the end of the caboose on
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the main line ? A. Approximately 350 feet.

Q. Now, in those photographs that we have just

shown the jury, in any one of these photographs, or

in all of them where cars are shown in the photo-

graphs, those cars were boxcars on the south siding,

either the fifteen which we have just mentioned or

some others on the siding south of the main line,

further east? A. That's right.

Q. You have not attempted to explain to the

jury that from any distance west, where these pic-

tures were taken, you could see any hauling cars

behind these boxcars ? A. No, sir.

Q. That was hidden behind them?

A. No, sir.

Q. The cars that you see in these pictures are

the cars in the siding, the day before, November 11,

1951? A. That's right.

The Court: We will take a recess at this time

for 15 minutes. [190]

October 1, 1952—11:20 A.M.

Mr. Shone: Is it agreed here that this accident

occurred at 11 :10 a.m. ?

Mr. McKevitt : That's right. And may we further

agree that 6015 left North Lapwai at 11:04?

Mr. Shone : That is agreed.

Q. Are you familiar with the timetable?

A. It is not my job to be familiar with the time-

table.

Q. Now, as an Engineer you know that a train

travelling 30 miles an hour will make 44 feet per
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second of time? A, That is right.

Q. And if it was going 60 miles an hour it would

travel 88 feet per second of time?

A. That is correct.

Q. There is no dispute on that?

A. No, sir.

Q. And if Engineer Mely left North Lapwai at

11 :04 he had 6 minutes in which to make the station

at Arrow?

Mr. McKevitt : May I object to that as not proper

cross-examination. I did not go into that on direct

examination.

Q. Do you know or don't you know?

Mr. Shone: That may be improper cross-exami-

nation, your Honor.

The Court: I think it is.

Mr. Shone: I will withdraw the question. [191]

Q. Were you there when the test run was made?

A. I was there at the very completion of the

test run.

Q. Did you have anything to do with the test

run? A. No, sir.

Q. Nothing at all ? A. Nothing at all.

Q. And you had nothing to do with the placing

of the Diesel where it was going to start to make

the test run? A. No, sir.

Mr. Shone: That is all.

Mr. McKevitt: That is all.
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KENNETH A. BOX
called as a witness for the Defendant, after being

first duly sworn, testifies as follows:

Direct Examination

ByMr. McKevitt:

Q. State your full name.

A. Kenneth Arthur Box.

Q. How old are you"? A. 44.

Q. Where do you reside*?

A. Tacoma, Washington.

Q. Prior to going to Tacoma, where did you re-

side? A. Spokane, Washington.

Q. By whom are you employed? [192]

A. By the Northern Pacific Railway Company.

Q. How long have you been employed by that

Company? A. 18 years.

Q. In what capacity are you employed at the

present time ? A. Train Master.

Q. In what capacity were you employed on No-

vember 11, 1951? A. Train Master.

Q. In what Division?

A. Idaho Division.

Q. That includes the P & L branch?

A. Yes, it does.

Q. What are the duties of a train master?

A. Supervising the train movements, station em-

ployees, and all duties that the superintendent of

the division delegates to you.

Q. Did you know Engineer Mely ?

A. Yes, I knew Mr. Mely.

Q. Did you know the other members of the crew

of 6015? A. Yes, I knew them all.
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Q. Did you know the members of the crew of

1648? A. Yes, sir.

Q. Did you know the crew members of 1648?

A. Yes, I knew them.

Q. Under whose supervision, on that date, were

the crew members of 6015 ?

A. Under my supervision. [193]

Q. Directly? A. Yes, sir.

Q. Mr. Box, are you familiar with the Consoli-

dated Code of Operating Rules and General In-

structions that controlled train movements on the

P & L branch on November 11, 1951?

A. I am.

Q. Are you particularly familiar with what is

known as rule 93? A. I am.

Q. Are you particularly familiar with what is

known as rule 99? A. I am.

Q. Do you know what kind of a train 1648 was ?

A. Yes, sir.

Q. By the way, did you go down to the scene of

the accident ? A. Yes, sir.

Q. Where were you when it happened ?

A. In my home in Spokane.

Q. Within what time did you arrive at the scene

of the accident?

A. Probably three hours later—three hours and

a half later.

Q. Did you arrive by automobile?

A. Yes, sir.

Q. Did anyone go with you?

A. Mr. Murphy and Mr. Smith. [194]
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Q. \¥lio is Mr. Murphy?

A. Mr. Murphy is Master Mechanic for North-

ern Pacific at Parkwater and Mr. Smith is Road

Foreman for Northern Pacific at Parkwater.

Q. Road foreman of what ?
.
A. Engines.

Q. Are you able to tell us whether this collision

occurred within or without yard limits ?

A. It occurred within yard limits.

Q. Are you familiar with the class of train

1648 ? A. It was an extra train.

Q. And was 6015 an extra train?

A. It was an extra train, yes.

Q. Now, within yard limits, how may the main

track be used with respect to extra trains'?

A. You may use the main track within yard

limits, not protecting against extra trains.

Q. Without protecting ?

A. Yes, without protecting.

Q. Have you an opinion, based upon your knowl-

edge of these rules, and your experience as a rail-

road man, as to whether or not rule 99—just answer

this yes or no—had any application to Conductor

Feehan's train? A. Yes.

Q. What is that opinion?

A. It has no application to the case in [195]

question.

Q. What does it apply to?

A. It applies to trains—the movement of trains

outside the yard limits.

Q. Now, on November 15, 1^51, were you at the

vicinity of Arrow? A. Yes, sir.
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Q. Was there a test run made that day?

A. Yes, there was.

Q. Did you take part in that test run'?

A. I did.

Q. What equipment was used to make that test

run?

A. A Diesel Electric Engine, the same class that

was involved in the collision at Arrow on November

11, and 15 loaded cars—boxcars, the same number

of cars that was in the train on November 11?

Q. Was a caboose used?

A. We had no caboose on this string.

Q. Was the Diesel that was used in that test run

identical in every way with 6015?

A. The same class engine, bought at the same

time.

Q. What was the purpose of making that test

run?

A. To determine visibility and braking dis-

tances.

Q. And just tell the Court and jury how that

test run was set up.

A. On November 15th, we had 15 loaded cars

placed on the west end of the passing track at

Arrow, which was in the same position that the

fifteen cars were in on [196] November 11. We had

a work train at Arrow^ handling a wrecker, finishing

cleaning up the wreckage. We had this work train

spot its caboose on the main line in exactly the same

spot that Mr. Feehan's caboose was on, on November

11th. They were identical cabooses, both Union Pa-
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cific cabooses painted bright yellow. We took this

Diesel locomotive—the same class—we had Mr.

Walters, Mechanical Superintendent of the Camas

Prairie, and Mr. Love, Mr. Croon, myself, Mr.

Turner, Engineer on the Camas Prairie, and Mr.

Terry, Fireman on the Camas Prairie, and Mr. Al

Munson, commercial photographer, from Lewiston,

Idaho, all in the cab of the engine

Q. Let me stop you there ; how many in that

cab—let's see—you had six

A. There were eight.

Q. Was there room in the cab for all of you?

A. , Oh, yes.

Q. No, go on.

A. On leaving Lewiston, we proceeded east-

bound, that would be our timecard direction toward

Spokane, to Lapwai and on through North Lapwai

;

on crossing the Clearwater bridge we started to

looking for the first point where we could see the

passing track at Arrow Station with these fifteen

cars

Mr. Shone: Now, if you will pardon me, if you

are going into the effect of this test run, [197] and

I assume you are—of what the test run was, we are

objecting to any testimony of any test run being

given by this witness, on the ground that no proper

foundation has been laid for the introduction of any

test run, or any such testimony, and before going

any further I would ask permission of the Court

to cross-examine this witness if he is about to tell

what this test run amounted to.
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The Court: You may cross-examine him.

Mr. McKevitt : Now, your Honor ?

The Court : Right now, yes.

Cross-Examination

By Mr. Shone

:

Q. Mr. Box, you said that on this test run you

had fifteen loaded cars'? A. Yes, sir.

Q. What were they loaded with?

A. Lumber.

Q. The fifteen loaded cars that Mr. Mely was

hauling, what were they loaded with?

A. So near as I recall, most of the cars were

lumber, there could have been one or two cars of

wheat on the train.

Q. What do you mean, ''so far as you recall"?

A. So far as I know now. I did know at the

time because I got the way bills.

Q. You had the way bills? [198]

A. Yes, sir.

Q. You say that they were the same type of cars

—^how do you know that?

A. They were all boxcars in Mr. Mely's train

and they were all boxcars in the train we handled.

Q. Was the lumber that was placed in these cars

the same type of lumber or the same kind of lumber

that Mr. Mely was hauling ? A.I don 't know.

Q. Do you know the weights of the cars with

lumber in them, that he was hauling?

A. I know the weight of the entire train that

he was hauling but not the individual cars.
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Q. Do you know the weight of the train that

you were in the test run?

A. It was estimated weight.

Q. Do you know the weight? A. No.

Q. This estimated weight was just somebody's

opinion of what it was, is that right ?

A. That is correct.

Q. You had the correct weight of Mr. Mely's

train as a whole?

A. The way-bill weights.

Q. But you knew the weight of the cars, did you

not? A. That's right.

Q. And you knew the weight of the Diesel [199]

units ? A. Yes.

Q. But on the test train, on this test run you

didn't know the weight of the whole train nor of

the individual cars as loaded?

A. Those cars had

Q. Answer my question whether you knew it

or not? A. No, I didn't know it.

Q. And in the run that Mr. Mely was making

he did carry a caboose? A. That is correct.

Q. And you didn't have any caboose on this test

run of yours? A. That is correct.

Q. Do you know the weight of the caboose?

A. I know what cabooses weigh yes.

Q. What do they weigh ?

A. 18 and 22 tons.

Q. 18 tons. A. 18 and 22 tons.
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Q. Now the Diesel unit—you say that it was the

same kind of Diesel unit Mr. Mely was operating

—

was it of the same weight?

A. Insofar as I know it is of the same weight %

Q. Do you know if it is the same weight or not?

A. No, I don't know.

Q. Do you know whether or not the Diesel units

in this test run had the same amount of mileage in

each unit as [200] Mr. Mely's Diesel had?

A. No, sir.

Q. You don't know that? A. No, sir.

Mr. Shone: Now we will repeat our objection

that there is no proper foundation laid for a test

run, and this witness has clearly shown that no

proper foundation is laid and he is not competent

to testify to a test run made under similar cir-

cumstances as existed at the time Mr. Mely had this

collision.

The Court: The objection will be sustained.

Direct Examination

(Continued)

By Mr. McKevitt

:

Q. You used the word "estimated" in referring

to the test run, what do you mean by that?

A. All cars have an estimated weight until they

go through a terminal where they are weighed and

then they are actually put over the scales and

weighed.

Q. Under that definition then, what was the esti-

mated weight of the test run train?
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Mr. Shone: We object to the estimated weight,

your Honor, unless it was put over a terminal and

weighed, not only of the cars but of the load that

that the train contained so as to equal the load that

Mr. Mely had on the train behind him.

The Court : The objection will be sustained. [201]

Q. How is the weight of the test train estimated ?

A. We had the way-bill weights, those cars

came off the Clearwater branch line.

Q. The cars in the test train?

A. That is correct. There is no chance to Aveigh

them up there. They come in to Arrow and the

cars moving east are taken into Spokane and

weighed at Spokane, that gives the correct weight

of the lading and the car—the car weight is sten-

ciled on the car.

Q. Are you able to tell us whether the box cars

in the test run were the same or similar to the box

cars in the Mely train?

A. They were the same type of cars, the general

run of cars and looked like about the same kind of

train.

Q. You saw the Mely tram on the day of the

accident didn't you? A. That's correct.

Q. You referred to way-bills, did you see the

w^ay-bills on the Mely train? A. Yes, sir.

Q. Then you know the weight of the Mely train ?

A. 971 tons.

Q. Within your knowledge, was the weight of

the test run train substantially the weight of the

Mely train?
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Mr. Shone: We object to that as not a question

for which a proper foimdation was laid. [202] No
foundation for this man's testimony supporting a

test run—as to what the word substantial means

—

it is a relative term and a variation of many tons

could exist. Further, this witness has already testi-

fied that there was no caboose on this particular

train that made the test, and that the caboose

weighed some 18 to 22 tons. I think it is common
knowledge and the Court would take judicial knowl-

edge or notice if you are going to make a test such

as this the test should be made as a true test and

particularly as to weight.

Mr. McKevitt: I will go into the question of

weight, your Honor, with reference to the factors,

if any with reference to braking distance.

Q. Can you advise us on that Mr. Box?

Mr. Shone: We further object on the ground

that the witness has already testified that he did

not weigh these cars after they were loaded.

The Court: The objection will be sustained.

Q. You stated that you had the weight of the

Mely train—the cars on the Mely train as taken

from the way-bills? A. That is correct.

Q. Now, do you know whether or not the 15

cars that were in the test train, I am speaking not

of the loads, but the weight of the cars, did the cars

themselves weigh the same as the cars in the Mely

train? A. You mean empty cars?

Q. Yes? [203]

A. No, I couldn't say that they do.
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Q. That they do or do not weigh the same "?

A. I couldn't say they do or do not weigh the

same, the cars vary.

Q. Is that information available in written form ?

Can we procure that so far as the test train is con-

cerned? A. I think you can.

Mr. McKevitt: At this time I will have to with-

draw the witness until the information is furnished.

I was going to pursue the question.

Q. With reference to making the test run is it

the weight of the train or is it the length of the

train that is important?

Mr. Shone: We object to that as not proper

examination of the witness. I think the Court has

some information on that at this time in regard to

this test run. I don't see where the weight of the

cars would have any material effect on his testimony

unless he could give us the weight of those cars

loaded equaling the weight of the Mely train. Evi-

dently the weight of the cars would be immaterial

here because he has already testified that he had no

caboose would would be 18 to 22 tons more in

weight on the Mely train.

The Court: I will excuse this jury until 1:45.

The jury may retire. [204]

(In the absence of the jury.)

The Court: I will state to counsel that it has

always been my impression that an arrangement of

this kind would be inadmissible as evidence. In

other words, the staging of an occurrence that hap-

1
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pened in the past, that such evidence, having been

acted out, as this was done, would not appear to be

admissible. Of course, the Plaintiff, and no repre-

sentative of the Plaintiff being present at this test

run, there would be no way of contradicting any-

thing that was done of said, and no doubt this

demonstration was made for the purpose of litiga-

tion, made for the purpose of obtaining evidence

for some hearing or litigation pending, and I would

like to hear your authorities for doing this.

Mr. McKevitt: I understand this is apart from

Mr. Shone 's objection.

The Court: Yes—you go about doing this, you

go out and stage a matter of this kind in the ab-

sence of the interested parties who are litigants in

this case and attempt to introduce it in evidence

here.

Mr. McKevitt: I haven't any authorities at the

present time.

The Court: I know there is a great deal of

authority, both ways, on the question of putting a

certain person in a certain place of position to see

what he could see. I had a case—I don't [205]

know whether you were in that case of not—where

we had a car put on the track in the position that

they claimed the car was on, on the track, and sta-

tioned another man up on the road to see whether

he could see that car on the track, and if I re-

member, the weight of authority was that could not

be done. There was some authority that it could be

done. I am interested in seeing that this case is
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properly presented and in the absence of the jury

I will say that I am not very much in accord with

staging a showing of this kind and then presenting

it to the jury.

Mr. McKevitt : I do wish to disabuse your Honor

as to any idea that this test run was conducted by

the Northern Pacific Railway Company, antici-

pating any litigation—that is not the fact. We
made that test run because we were instructed to

make it, by a very high authority.

The Court: Yes, I understand, but it was made

with the idea in mind that it would have to be

presented to whoever instructed you to make it.

Just as if the Court ordered you. I take it that

you have some authority.

Mr. McKevitt: No, your Honor, to be perfectly

frank with you, I assumed that such a showing was

all right. I will say that I know now that I should

have been prepared on the legal phase of this

matter. [206]

(Argument of counsel.)

The Court : Mr. Clements stated that in his

opinion this evidence would be admissible, that is,

as to this test run, insofar as the visibility was con-

cerned. That's already in evidence here in con-

nection with the pictures as stated by Mr. Shone.

I don't see how it would be too objectionable to

permit this witness to testify as to what the vision

was when they were making the test run, if it was

limited to that.
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Mr. Shone: I would have no objection to that.

The Court: That is all right, and if counsel

wants to go ahead with this witness and offer testi-

mony as to the visibility feature of this test I will

permit that.

Mr. Shone: But not as to the stopping of the

train.

The Court: No.

Mr. McKevitt: And if I am able to satisfy my-

self and in turn satisfy your Honor as to the other

phase of it, I presume that I may do so later.

The Court: Yes, you may. We will recess until

1:45.

October 1, 1952, 1:45 P.M.

Q. Mr. Box, in addition to the duties of your

office as a train master, do you have a [207]

profession"? A. Civil Engineer.

Q. I believe you stated that you were present

—

I will ask you, were you present when certain pic-

tures were taken? A. Yes, sir.

Q. Could you, by taking certain pictures, in

conjunction with this map, testify to distances be-

tween the front end of the Diesel and the rear

end of the caboose and the other objects on the

track? A. Yes, sir.

Mr. Shone: In order to save time, the Plaintiff

is willing to admit that the testimony of the Engi-

neer who was previously on the stand and testified

as to where these pictures were taken and marked

on the map—we will admit that that testimony is

correct ?
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The Court: That might save some time.

Mr. McKevitt: That is satisfactory.

Q. Now, when you got down to the scene of the

wreck, did you observe conditions generally there?

A. Yes, sir.

Q. Was there any portion of 6015 off the track?

A. The two head units were off the track.

Q. That would be the D and the C imits?

A. The way it was operating then, it would be,

yes.

Q. Do you have any knowledge with reference to

the other train as to the number of cars that were

derailed or demolished, or both?

A. The caboose and eight log flats were [208]

demolished.

Q. That's on Feehan's train?

A. Yes, sir, on Mr. Feehan's train.

Q. Mr. Box, showing you defendant's exhibit

27 marked for identification—are you able to tell

us what that instrument is?

A. That is the speedometer tape removed from

diesel 6015 November 11, at 5 p.m.

Q. Where? A. At Arrow.

Q
A
Q
A
Q
A
Q

Is there writing to that effect on the tape?

There is.

In whose handwriting is that?

My handwriting.

Is you signature on there?

My signature is on here.

Are there signatures of any other individuals

there ?
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A. J. A. Smith Road Foreman Northern Pacific

Railway; E. E. Cash, Supervisor of Maintenance,

Camas Prairie Railway; J. F. McManus, Assistant

Supervisor of Maintenance Camas Prairie Railway

;

R. E. Murphy, Master Mechanic Northern Pacific

Railway.

Q. Were these signatures put on there by these

various individuals in your presence?

A. Yes, they were.

Q. Was your signature put on there m their

presence? A. Yes, sir. [209]

Q. Was the signature of each man put on there

in the presence of the others 1 A. Yes, sir.

Q. Where was that tape taken from, if you

know?

A. That was removed from the speedometer of

6015 on November 11th, 1951, at 5 p.m. by Mr.

R. E. Murphy, Master Mechanic.

Mr. McKevitt: That is all.

Cross-Examination

By Mr. Shone

:

Q. Mr. Box, about what time did you arrive at

the scene?

A. Approximately 4 p.m. we drove down from

Spokane.

Q. Was there a work crew ahead of you, present

on the ground? A. They hadn't arrived yet.

Q. Others were ahead of you?

A. None of the Northern Pacific men—the

Camas Prairie men had gotten there.
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Q. Did you ever work on that line?

A. Yes, sir.

Q. Did you ever work as an engineer, fireman

or a crew man? A. No, sir.

Q. You just worked as train master"?

A. Yes, sir.

Q. You have been over the road a great many

times? A. I have.

Q. Now, this extra 6015 is that what you call a

first [210] class train or a second class train?

A. It is an extra train.

Q. Is it classed as either a first class or second

class? A. No, sir.

Q. Neither one? A. No, sir.

Q. Just known as an extra?

A. That is correct.

Q. Now, in approaching the yards—you have

plaintiff's exhibit 11—in approaching the yard at

Arrow and to the w^est of the west switch, which

I assume you are familiar with, near where the col-

lision occurred?

A. I am familiar with the switch, yes, sir.

Q. It is the switch west of the south siding?

A. You mean the switch at the west end of

the siding.

Q. Yes, known as the west switch. A. Yes.

Q. You are familiar with that?

A. Yes, sir.

Q. Now, just west of what is known as the west

switch is a curve with a high embankment, you are

familiar with that curve?
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A. There is a curve there.

Q. You have exhibit 11, which is a photograph

—

is that a photograph of that curve %

A. I wouldn't be able to say from this photo-

graph. [211]

Q. You wouldn't be able to say from that?

A. There is nothing here to orient a man posi-

tively as to where it was taken.

Q. Now, passing to you exhibits—first, exhibit

26-3 are you familiar with that photograph?

A. Yes, sir.

Q. Have you seen it before? A. Yes, sir.

Q. Where?

A. It has been in our files since they were taken.

Q. Where do you keep your files ?

A. We have our files in the Superintendent's

office in Spokane and the General Manager's office

in Seattle.

Q. Have you gone over the picture in Mr. Mc-

Kevitt's office? A. Not in his office.

Q. Or in his room?

A. I have seen these pictures, I have seen the

file.

Q. Have you seen them in Mr. McKevitt's

room? A. Yes, sir.

Q. Here is Moscow? A. Yes, sir.

Q. And other members of the N P were present

looking at those pictures?

A. I think there were others present, yes, sir.

Q. And in that picture the photographer was
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directing the camera in an easterly direction toward

that curve? [212]

A. That would be east, time-card direction, yes,

sir.

Q. It was shot in the same direction as 6015

would be going on November 11, 1951?

A. That is correct.

Q. That curve, from the position where the

camera man was sitting on the diesel engine—can

you see around that curve?

A. No, there is a spot in there that you can't

see the track.

Q. That you cannot see the track?

A. That is correct.

Q. That's within the yard limits of Arrow sta-

tion? A. That is correct.

Q. Now, assuming that a crew, a railroad crew,,

had stopped a caboose just around that curve for

some reason, good or bad—what w^ould have been

their duty if they knew or could reasonably appre-

ciate that another train was following them, under

the rules of the Company?

A. We are assuming this is inside yard limits.

Q. It is inside yard limits?

A. They have no obligation to go back and pro-

tect themselves inside yard limits.

Q. Now, what would an ordinary, reasonable,

competent employee of the railroad do under the

circiunstances that I have given you?

Mr. McKevitt: I am going to object to that,
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if your Honor please, it is based on something not

in evidence. [213]

The Court: That would be a matter for the jury

to determine.

Mr. Shone: That is right, I withdraw the ques-

tion.

Q. Now then, you say that under the rules, there

would be no obligation for the employee, for any

flagman or any employee on that train with the

caboose back around that curve, to go back and

put two torpedoes on the rails to warn oncoming

trains, or following trains'?

Mr. McKevitt: We object to this as im-

material

The Court : That would be a matter for the

jury to determine under the evidence now before

them.

Mr. Shone : That is all.

Mr. McKevitt: That's all.

Mr. Clements: At this time the defendant offers

in evidence defendant's exhibit 25 which has been

identified and I understand there will be no objec-

tion.

Mr. Shone: No objection.

The Court: It may be admitted. What is that?

Mr. Clements: It is time-table 94 which was re-

ferred to yesterday. Now, I have several photo-

graphs and they have been marked for identifica-

tion—counsel for both sides—each of these, your

Honor, has a notation of where the picture was

taken and counsel for the plaintiff agree with us,
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that I may read the notations into the record and

I will then introduce the picture [214] and the no-

tation is to be removed from the face of the picture.

The Court: That is agreeable with the Court.

You may proceed.

Mr. Shone: Yes, it is agreeable with the plain-

tiff.

Mr. Clements: I now offer defendant's exhibit

13, bearing the notation "camera facing southwest

from the highway.

Mr. Shone: No objection.

The Court: It may be admitted, the clerk will

mark it and it may be handed to the jury.

Mr. Clements: Defendant's exhibit 14 is view

number 2, with notation "camera facing southwest

from pasture north of main track." Defendant's

exhibit 15 view 3, "facing west from point north

of main line." Defendant's exhibit 16, which is

view 4, "camera on X-6015-E facing east on main

track." Exhibit 17, view number 5 which is "camera

between tracks facing eastward." Defendant's ex-

hibit 18 which is view number 10 "camera on top

of loads on passing tracks, shows rear end of log-

ging flats standing on main track. Exhibit 19 view

II "another view from top of 15 loads on passing."

Defendant's exhibit 20 is view 13 "camera between

tracks facing westward with main track to right

in view." Defendant's exhibit 21 is view number

12, "camera north of main track showing [215]

D unit."

The Court: They are all admitted and they

may be handed to the jury.
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F. A. GRANGER
recalled as a witness for the defendant, having here-

tofore been duly sworn, testifies as follows

:

Direct Examination

By Mr. McKevitt

:

Q. You are the same Mr. Granger who has al-

ready been on the stand and you have been sworn?

A. Yes, sir.

Q. Mr. Granger, how long have you been a con-

ductor for the Northern Pacific *?

A. Since 1917.

Q. Continuously? A. Yes, sir.

Q. Have you ever acted as passenger conductor?

A. No, sir.

Q. Always freight service? A. Yes, sir.

Q. Have you ever acted as conductor on the

train that Eddie Feehan was conductor on on No-

vember 11, 1951 ? A. Yes, I have.

Q. Is that known as the Stites local?

A. Yes, sir.

Q. What is the fact as to whether or not during

the period of time that you conductor you were

periodically examined [216] on the rules?

A. Yes, sir.

Q. Those examinations were for the purpose of

determining, first, your acquaintance with the rules,

and if you had that acquaintance from time to

time or had forgotten them, is that true?

A. Yes, sir, that is true.

Q. Are you familiar with rule 99?
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A. Yes. sir.

Q. In your opinion did that rule control any

action of Mr. Feehan on that date?

A. No, sir.

Q. Do you know what rule 99 applies to ?

A. Yes, sir.

Q. What is it?

A. If you are delayed outside a yard limit board

that you will immediately protect the rear end of

your train.

Mr. McKevitt : You may inquire.

Cross-Examination

By Mr. Shone

:

Q. Mr. Granger, when, as Feehan 's train was

stopped within the station yards, if it was obscured

by the station from an engineer of an overtaking

freight train or any train that would be coming

into that station or after coming in, what would be

his duty under rule 99?

A. He would not have to flag within yard limits.

Q. Would he have to put out torpedoes ? [217]

A. No, sir.

Q. If he were in yard limits, on a curve and

on a curve with a deep cut, embankments on both

sides and his caboose was stopped inside that curve

and inside that cut, and he knew or could expect

a train following him, would he be obligated under

the rules, to put out torpedoes to protect his train

and the oncoming train? A. No, sir.

Q. He would not.
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Q. Would you, as a conductor, if your caboose

was obscured from the vision of an engineer of a

following train, would you, as a conductor, order

torpedoes put out? A. I would not.

Mr. Shone : That is all.

Redirect Examination

By Mr. McKevitt.

Q. You are speaking of within yard limits'?

A. Yes, sir.

Mr. McKevitt: That's all.

R. E. MURPHY
called as a witness by the Defendant, after being

first duly sworn testifies as follows

:

Direct Examination

By Mr. Clements:

Q. Mr. Murphy, where do you reside?

A. Spokane, Washington.

Q. How old are you Mr. Murphy? [218]

A. 61.

Q. What, if any, position do you hold with the

Northern Pacific Railway Company?

A. Master Mechanic on the Idaho Division.

Q. How long have you been so employed ?

A. As a Master Mechanic since April 1, 1949.

Q. How long have you been engaged in the rail-

road business ? A. March 7, 1910.

Q. Just describe as briefly as you can the differ-
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ent kind of positions you have held with the rail-

road since the beginning of your railroad career?

A. I hired out as a fireman on the St. Paul

Division on March 7, 1910; promoted to locomotive

engineer November 7, 1917. In 1939 I was promoted

to a road foreman on the Yellowstone Division and

in 1942 I was transferred as a road foreman to the

Fargo Division. In 1947 I was transferred from the

Fargo Division to the Idaho Division at Spokane,

and in 1947 I was promoted to a Master Mechanic.

Q. State briefly what the duties and responsi-

bilities of a road foreman are?

A. The duties of a road foreman are to super-

vise the performance of the engine men and to see

that the}^ comply with the rules and instructions

of the railroad and also they are responsible for the

mechanical condition of the engine. [219]

Q. Briefly what is the duty and the responsibil-

ity of a master mechanic?

A. A master mechanic's duties are to know that

the mechanical condition of all the engines operat-

ing on the Idaho Division is good, that all the en-

gines are in good operating condition: also he has

charge of the road foremen; the shops, round-

houses, stationary plants, car department and he is

also responsible to see that the men comply with

the rules and instructions of the railroad.

Mr. Clements: I will admit that this next ques-

tion is somewhat leading but I think it will save

time.

Q. I assume that you are acquainted with the
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structure of diesel electric locomotive similar to

6015, a subject in this action? A. Yes, sir.

Q. You were acquainted with this particular

locomotive were you? A. Yes.

Q. Do you know what those four units weigh,

in tons?

A. Each unit weighs 115 tons and the four units

weigh 460 tons.

Q. If I misstate what the fact w^as as to 6015

on November 11, 1951, being equipped with speed-

ometer equipment

A. this 6015 on November 11, 1951, had a

speedometer in each operating unit, that would be

the A and the D unit. [220]

Q. When you say the A and D unit, you mean

the driving ends of the unit? A. Yes.

Q. Now, are those speedometers connected up;

with each other, when one functions does the other

function ?

A. Yes,—could I make an explanation on that?

The Court: Yes, you may.

Q. The speedometers are connected with the

leading wheel of the A and D unit, whichever end

it is being operated from.

Q. Now, that connection is what causes the

speedometer to function and register the speed of

the train? A. Yes, sir.

Q. Does the speedometer register the speed of

the train in miles per hour? A. Yes, it does.

Q. And can you describe where that is situated

and how it is within the Engineer's vision.
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A. As the engineer—and I might say that he

sits in a seat similar to this, and it would be to his

left just about the distance my hand is and it is at

an angle facing him so that it is possible that he

can see the speedometer without moving his head

to take his line of vision away from the track

ahead.

Q. Describe as near as you can from the posi-

tion of the chair you are sitting in, where his throt-

tle and his braking apparatus is ? [221]

A. Now, I am about average height and I have

measured it from where I would sit in the Engi-

neer's seat. The throttle would be eighteen inches

from his body and the brake valve is also about

twenty inches.

Q. You say the brake valve, how is that con-

trolled, is it controlled with a handle?

A. Yes, there is a handle there about eleven

inches long.

Q. Is there just one handle for all of the brak-

ing equipment on 6015?

A. There are two handles, one is termed as the

automatic brake valve, that applies the brakes on

the engine and train both, and the small handle is

what is known as the independent brake, that just

applies the brakes on the engine.

Q. You can operate both those brakes from a

sitting position, is that right? A. Yes.

Q. I hand you defendant's exhibit 27 marked

for identification, will you please examine that and

state whether or not your signature appears
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thereon? A. My signature is on this tape.

Q. Referring back to the speedometer that is on

these trains is there any recording made of the

speedometer while it is in action?

A. That is correct, these speedometers have a

tape inside of a box that is locked. [222]

Q. And who has a key to the box?

A. Onh^ the supervisors on the railroad; they

have access to it to change tapes, and also the road

foreman and master mechanic.

Q, Does the engineer or fireman or any member

of the train crew have access to that tape?

A. No.

Q. What is done with that tape, if anything, at

the end of each run?

A. This tape is taken off by the supervisor and

he signs his name that he removed the tape and

also the date and the engine number and the engi-

neer that arrived on that particular train that this

tape was removed from.

Q. Referring to exhibit 27 for identification,

and you may examine the instrument,—when was

the first time that you ever saw that tape.

A. The first time I saw this tape was at 5 p.m.

at Arrow, Idaho, and this w^as taken off

Q. What date? A. November 11.

Q. What year? A. 1951.

Q. Who took it off the train? A. I did.

Q, Who unlocked the box?

A. I did. [223]

Q. Has that tape been continuously in your

possession since November 11, 1951?
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A. Yes, it has, outside of

Q. Don't say where,—if it was in the pos-

session of any other official you don't need to name

him or who he was connected with.

The Court: There is no question but what this

tape was taken from that train, is there?

Mr. Clements: Then I will proceed faster. We
now offer in evidence Defendant's Exhibit 27.

Mr. Shone: We would like to examine him on

the exhibit before it goes in, your Honor.

The Court: I will admit it because I think we

would just be taking up more time. You may cross-

examine him on it later.

Mr. Clements: I will let him cross-examine him

on that, there is no need of both of us doing it. If

he doesn't examine fully, I would like to have the

privilege of going into it later.

The Court: You go ahead and finish your ex-

amination. It is not my intention to stop anyone

from getting their case in, but it seems to me we

are taking up too much time. You finish with your

witness and turn him over for cross-examination.

Q. Mr. Murphy, does that tap show the speed

of that train for eight or ten miles prior to the

time that the [224] speedometer quit functioning?

A. Yes, it does.

Q. Can you tell from that tape approximately

when that train left East Lewiston? A. Yes.

Q. Will you please refer to the tape and then

state from your interpretation of the tape, what

rate of speed that train travelled according to that
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tape from East Lewiston on up; the track up to

and including the point of collision?

A. When he left East Lewiston, from zero in

the first mile he accelerated up to a speed of 27

miles an hour, then dropped for a mile and a half

possibly, he dropped to 25 miles an hour and then

he dropped from 25 in the middle of the mile to

about 12 miles an hour

Q. How far was that?

A. A half mile in the next mile, and then the

other half mile of that mile he accelerated up to a

speed of 35 miles an hour and in the next mile he

accelerated up to a si^eed of 40 miles an hour and

about the next three and a half miles he travelled

between 40 and 43 miles an hour and then the next

two-thirds of a mile he dropped down to zero.

Q. Where does that get him now, in station

names ?

A. That is where he would make the stop at

North Lapwai.

Q. Now, what does the speed show to and past

Arrow Junction?

A. From the time that he started at zero at

North Lapwai [225] he started at zero and acceler-

ated to a speed of about 27 miles an hour, that

would be in two-thirds of a mile and then he

dropped down to 25 miles an hour in the next mile,

then he accelerated from there to a speed of 47

miles an hour, then in about 1300 feet he dropped

to zero.
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Q. 47 miles an hour was the highest rate of

speed from North Lapwai on?

A. That is correct.

Q. Have you ever operated a diesel electric

locomotive such as 6015? A. Yes.

Q. As an engineer?

A. As a road foreman of engines.

Q. Assuming that a diesel electric engine, iden-

tical in construction, capacity and mechanical fit-

ness as 6051, was coupled to fifteen loaded box cars

and a Union Pacific caboose with a total over-all

train load of 1431 tons, and assuming that that

said train was being operated on a track similar in

construction and alignment as goes through the

Arrow yard limit; assuming that track is of such

a nature what when you pass the yard Board your

vision is unobstructed to the track ahead for 4319

feet; further assuming that after you pass that

yard board you make two curves of degrees from

two to three per cent and being of such a nature

as you go through one of these cuts that the engi-

neer's view is temporarily obstructed [226] for 550

feet from the track clear around the curve; now,

assuming that that train was operated at thirty

miles an hour, what in your opinion,—or do you

have an opinion as to the distance in which that

train could be stopped, going at that speed, with

an emergency application. Do you have such an

opinion? A. Yes, I have.

Q. What is your opinion as to the distance

within which that train could be stopped going at
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thirty miles an hour under the conditions I have

outlined to you?

A. Between seven and eight hundred feet.

Q. That is an emergency application?

A. Yes.

Q. What is meant by a service application?

A. That is where the brakes are applied in

making an ordinary stop.

Mr. Clements: I think that's all at this time.

Cross-Examination

By Mr. Shone:

Mr. Shone: If it please the Court,—I think all

this handwriting should be eliminated, that has

nothing to do with the tape. It was done after the

tape was taken off.

The Court: Yes, I think so but I don't know

how you are going to do it. Before it goes to [227]

the jury we will figure out some way to eliminate it.

Mr. Clements : I have an idea if the Court would

like to hear it.

The Court: All right.

Mr. Clements: I think the handwriting, itself,

could, in the absence of the jury, be dictated into

the record with the agreement that when the tape

was introduced in evidence that it contained that

endorsement.

Mr. Shone: That part has already gone into the

record.

The Court: It doesn't make any difference, we

will do something about it. It seems to me that this
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case has taken entirely too much time, and too wide

a field, we are only interested in what happened at

the time of the accident, we have taken this train

from East Lewiston to North Lapwai and into the

junction, and it seems to me the whole question is;

what was the duty of the railroad company in stop-

ping this train or giving some warning or having

the train dispatcher advise them in regard to it

and those things. All the other matters seem to me
to be quite foreign to the question for this jury to

decide. We are taking up a lot of time here. Maybe

I am wrong and understand, I am letting you go

ahead.

Mr. Shone: I will be very short with my cross-

examination. [228]

Q. Mr. Murphy, the automatic valve and the

independent valve, now, the independent valve just

puts the brakes on the diesel units, is that right ?

A. That is correct.

Q. And the automatic valve puts the brakes on

what?

A. On the locomotive and the train, both.

Q. When the automatic valve is put on do the

cylinders in all the cars respond at the same mo-

ment? A. No, I wouldn't say that

Q. I am just asking, do they respond. In other

words, when the automatic valve is put on to put it

in emergency each car in the train goes into emer-

gency, one at a time? A. That's correct.

Q. And the longer the train is the longer it

takes to put the train into emergency?
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A. Yes, but that's only a matter of seconds.

Q. How many seconds'?

A. For how many cars?

Q. Fifteen cars and a caboose?

A. Not more than three seconds.

Q. Then it always takes some time for an engi-

neer to react and get into action when he comes

upon an obstruction ahead? A. That's true.

Q. And the length of time it takes depends

upon the individual, and how he reacts to a danger-

ous situation? [229] A. That's true.

Q. And that's common knowledge?

A. That's correct.

Q. Now, on the speedometer tape as introduced

in evidence, that tape is made by a needle some-

thing similar to a barometer needle, is it not?

A. That's mechanically connected,—I don't

quite understand your question.

Q. You have had a barometric reading, have you

not, where a needle just draws a line on a sheet of

paper? A. Yes.

Q. In the speedometer, when this recording is

made, there is a needle in there that draws a line?

A. That is correct.

Q. What kind of needle is that, explain it to

the jury briefly?

A. This is a pencil instead of needle, and this

pencil is connected to a hand on the dial of the

speedometer which the engineer sees so that the

marking on the tape will correspond correctly with

the reading on the dial that the engineer sees.
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Q. And if the unit went into a collision that

pencil may jump in any direction during a smash-

up? A. I wouldn't say that's correct.

Q. What would you say?

A. If this pencil jumped or was. erratic it would

mark it on the tape that it was erratic. I might

give you an [230] explanation if you will accept it.

Q. That would be your interpretation. Have

you interpreted these tapes quite often?

A. Yes, I check them quite often.

Q. How about the tape on the front unit,

6015 D?
A. I don't know, that unit speedometer was

destroyed.

Q. How about the tape?

A. It evidently was destroyed?

A. No, because everything was destroyed from

the collision and fire.

Q. Did you make any effort to recover the tape

from that unit?

A. We looked to see but there was nothing there.

Q. You took it out of another unit, the A unit.

The fourth one back? A. That is correct.

Q. You think a train going 30 miles per hour

under the same conditions with the same load could

be stopped in seven or eight himdred feet, in an

emergency? A. Yes.

Q. And that stopping in seven or eight hundred

feet, that would be where you actualy go into emer-

gency, from that point to the point of stopping?

A. That's correct.
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Q. And that is not allowing any time for reac-

tion by the engineer or the reaction of the air to

the air brakes on the cars?

A. That is correct. [231]

Q. You say fifteen second,—strike that,—three

seconds for the air in fifteen cars and an unknown

time for the engineer to react. That is a matter

of how quickly an engineer does react?

A. That is correct.

Mr. Shone: That's all.

Mr. Clements: That is all.

The Court: We will take a ten minute recess.

October 1, 1952, 2:50 P.M.

The Court: Mr. Clements you had a couple of

questions to ask the witness.

Mr. Clements: Yes, your Honor.

Redirect Examination

By Mr. Clements:

Q. Referring to the end of that exhibit,—what

is the significance, in so far as the functioning of

this tape is concerned, of these numbers starting at

zero, 10, 20, 30, 40, 50, 60 and 70 and upward on

this tape?

A. That would be the miles per hour.

Q. Now, what is the significance of these hori-

zontal lines?

A. They are one mile for each space, each line

is one mile and they are calibrated on two miles to

the inch.
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Q. Where the pencil shows the recording, as the

pencil goes up from the bottom of the tape, does

that indicate the increase of the speed of the loco-

motive ? A. Yes.

Q. And as it comes down it indicates the de-

celeration of [232] the speed or the decrease in

speed? A. That's right.

Mr. Clements: That is all.

Mr. Shone: That's all.

Mr. McKevitt: The Defendant rests, your

Honor.

The Court. Do you have any rebuttal.

Mr. Shone: The Plaintiff rests, your Honor.

The Court: The Court will be recessed, so far

as the jury is concerned, until 9:30 tomorrow morn-

ing. The jury may now retire.

(In the absence of the jury.)

MOTION FOR DIRECTED VERDICT

Mr. McKevitt: If the Court please,—the Plain-

tiff and the defendant having rested, the defendant

now renews the motion for a directed verdict as

made at the close of the Plaintiff's case, and now
moves the Court to instruct the jury to return a

verdict for the defendant and against the Plain-

tiff, for the reason and upon the grounds that it

has now been disclosed from all the evidence that

the sole and proximate cause of this accident was

the failure of Engineer Mely to comply with the

operating rules and instructions of this defendant

company, particularly rule 93.
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It now appears conclusively that this failure on

the part of Engineer Mely was the sole and proxi-

mate cause of the accident; for the reason that

there has not been shown that any duty owed by

the railroad company to Mr. Mely was violated in

any particular and that his [233] negligence was

the cause of his death and not any negligence on

the part of the company.

The Court: The motion will be denied.

Mr. McKevitt: We now request the Court to

withdraw from the jury's consideration subdivision

one of paragraph five of the complaint, namely:

''Failure to provide A. E. Mely a safe place to

work," upon the ground that there is no evidence

in this record to sustain such allegation.

The Court: I will overrule the motion.

Mr. McKevitt: For the purpose of the record

the defendant moves the Court to withdraw from

the consideration of the jury subdivision 10 of

paragraph five, for the reasons and upon the

grounds heretofore stated. The subdivision is:

^'Failure to give A. E. Mely any warning of any

kind whatsoever of the obstruction and danger

ahead, as herein alleged."

The Court: Denied.

Mr. McKevitt: The Defendant makes the same

Motion with reference to subdivision 11 of para-

graph five, ''Failure to place men, flares, or signals

to give warning of said obstruction of said track

a reasonable distance from said obstruction, so that

A. E. Mely would and could have brought his train

to a stop in ample time to avoid the collision." The
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reason for that lies in the fact that there was no

rule of the company in effect at that time that

would require any action of that kind on the part

of the conductor of [234] train 1648.

The Court: Denied.

Mr. McKevitt: The same motion with reference

to subdivision 12 of paragraph five: "Failing to

properly protect train number 1648 while it was in

such obscure position aforesaid, and in failing to

properly protect train number 6015 from colliding

therewith, by notice, signal, warning, flares, orders,

or any other kind of notice sufficient to warn A. E.

Mely of the obstruction of said main line track.''

It is the position of the defendant that the physical

evidence is to the effect that within 980 feet he

could see a portion of and within 850 feet he could

see the complete rear end of the caboose and there-

fore there was no obstruction of the track.

The Court: Motion denied.

Mr. McKevitt: As an addition to the motion for

directed verdict, the defendant moves the Court to

withdraw from the consideration of the jury any

question of violation by the company of any of its

operating rules, which issue was contained in an

amendment permitted by the Court over the objec-

tion of the defendant, for the reason and upon the

ground that there is no evidence that the company

violated any of its operating rules and there is no

evidence that the death of Engineer Mely was

caused by any rule violation [235] by the company,

its agents or employees.

The Court: Denied.

(Argument of counsel to Jury.)



vs. Tillie Mely, etc. 237

Instructions

The Court: I want to say to you Ladies and

Gentlemen of the jury, that this case has been pre-

sented by as fine and capable lawyers as ever

appear before this Court.

This is a serious case, as all action are, and it is

brought by the Plaintiff Tillie Mely, as Adminis-

tratrix of the Estate of A. E. Mely, deceased,

against the Northern Pacific Railway Company, a

corporation, in which she seeks to recover of and

from the defendant the sum of $35,000.00 now re-

duced to $33,900.00 because of the death of her

husband A. E. Mely, alleged to have been caused

by the negligence of the defendant company.

This action is brought under the Federal Em-
ployer's Liability Act.

It is alleged in the Complaint that the Plaintiff

Tillie Mely is the duly appointed administratrix of

the estate of A. E. Mely, and is now acting as such

;

it is also alleged in the complaint that the defend-

ant is a corporation organized under the laws of

Wisconsin and operating its railroad in the State

and District of Idaho. [236] It is alleged that the

defendant long prior to November 11, 1951, em-

ployed the deceased as an engineer and that on the

11th day of Novemxber, 1951, deceased was em-

ployed as an engineer on a diesel locomotive to

work on freight trains, loaded gind unloaded with

freight, and being shipped and received by the de-

fendant company in interstate commerce. The own-

ership of the railroad track, bed and right-of-v\'ay
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is alleged to have been in the defendant company

upon which the locomotive was being operated, it is

further alleged that the deceased was the engineer

on the defendant company's engine No. 6015 going

East and it collided with a train of cars being

hauled by Northern Pacific Railway Company En-

gine No. 1648. It is alleged that because of and by

reason of the said collision the decedent was killed,

and that said collision and death of the said de-

ceased was caused by the negligence of the defend-

ant company.

It is further alleged that the negligence of the

defendant consisted of failure to provide A. E.

Mely a safe place to work; failure to give A. E.

Mely any warning of any kind of the obstruction or

danger ahead. [237]

It is alleged that defendant was further negligent

by its failure to place men, flares, or signals, to give

warning of said obstruction of said track within a

reasonable distance of said obstruction, so that A. E.

Mely would and could have brought his train to a

stop in ample time to avoid the collision.

It is alleged that the defendant was negligent in

failing to properly protect train No. 1648 while it

was in such obscure position, to properly protect

train No. 6015 from colliding therewith, by notice,

signal, warning, flares, orders or any other kind of

notice sufficient to warn A. E. Mely of the obstruc-

tion of said Main line track.

Plaintiff alleges that at the time of the collision

the said deceased was operating train 6015 which
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was at the time a through train which had the

right of way on defendant's track.

It is alleged that said Engineer Mely had a life

expectancy of 27 years and that he was capable of

earning the sum of $500.00 per month and that he,

at all times gave to the plaintiff Tillie Mely financial

support, the best of care, comfort and society and

companionship, and that by reason of the death of

said A. E. Mely this plaintiff Tillie Mely has been

deprived of all financial support.

The defendant has filed its answer wherein it

makes certain admissions and denials and also af-

firmative allegations. Defendant admits the corpo-

rate capacity of Northern Pacific Railway Com-

pany ; admits the residence of the Plaintiff and that

plaintiff Tillie Mely and A. E. Mely were husband

and wife.

Denies all the other allegations of the plaintiff,

that is, defendant denies that the plaintiff has been

damaged in the sum of $35,000.00, now reduced to

$33,900.00, or in any other amount by reason of

the negligence of the defendant Company, and af-

firmatively alleges that the death of A. E. Mely was

caused and brought about solely and alone through

the negligence of the said A. E. Mely which negli-

gence was the direct and proximate cause of his

death.

It is the duty of the Court to instruct you as to the

law governing the case, and you shall take such

instructions to be the law. You shall consider the

instructions as a whole and not pick out any particu-
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lar instruction and place undue emphasis on such

instruction.

You will also disregard any statement made by

counsel on either side which is not sustained by

the [239] evidence, and any evidence which may

have been offered on either side and not admitted by

the Court, and any evidence which after the admis-

sion was stricken by the Court.

The statements of the attorneys in the case, made

at the trial and in their arguments, are not evidence

and should not be considered by you as such.

Your verdict must be based upon the evidence. In

arriving at it you should not discuss or consider any-

thing in connection with this case except the evi-

dence received in the trial.

It is your duty to weigh the evidence calmly and

dispassionately, to regard the interests of the parties

to this action as the interests of strangers, to decide

the issues upon the merits, and to arrive at your

conclusion without regard to what effect, if an}^

your verdict may have upon the future welfare of

the parties.

The plaintiiff, Tillie Mely, brings this action in a

purely representative capacity, by reason of her

being appointed administratrix of the estate of A. E.

Mely, deceased.

The person she represents is alleged to be the kin

of said deceased, that is Tillie Mely, the wife [240]

of A. E. Mely, deceased. Tillie Mely is the real

party in interest and in that sense is the real plain-

tiff in this case. It is compensation for the pecuniary

loss suffered by her, if any, which plaintiff is en-
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titled to recover if she is entitled to recover anything

by this action ; therefore, in considering the instruc-

tions given you on the measure of damages applic-

able to this case, you will regard Tillie Mely as the

real party in interest and as the real plaintiff in this

case, to the same effect as if she were so named in

the complaint and in the instructions.

You are instructed that the defendant was not the

insurer of Engineer Mely's safety. The plaintiff is

not entitled to recover just because Mr. Mely was

killed in the course of his employment. There is no

presumption from the fact that his death occurred

that it was caused by the negligence of the defend-

ant. Before the plaintiff would be entitled to re-

cover anything in this action, she must prove by a

preponderance of the evidence that the defendant

was negligent and that such negligence was the

proximate cause, in whole or in part, of the death

of her husband. [241]

The burden therefore is upon the plaintiff in the

first instance to show by a preponderance of the

evidence the cause of action set forth in her com-

plaint.

By a preponderance of the evidence is not neces-

sarily meant a greater number of witnesses, but a

greater weight of the evidence. That is what the

word preponderance means, evidence which con-

vinces you that the truth lies upon this side or that

it is that w^hich is more convincing, more persuasive.

The burden, therefore, is upon the plaintiff in this

case to show that the defendant was guilty of negli-
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gence in the respect charged in the complaint to

which I have called your attention.

The testimony of one witness worthy of belief is

sufficient for the proof of any fact in this case and

would justify a verdict for or against either party

in accordance with such testimony, even if a number

of witnesses have testified to the contrary, if from

the whole case, considering the credibility of wit-

nesses and after weighing the various factors of

evidence, you should believe that there is a balance

of probability pointing to the accuracy and honesty

of the one witness. [242]

The defendant Northern Pacific Railway Com-

pany is a corporation, and as such can act only

through its officers and employees, who are its

agents. The acts and omissions of an agent, done

within the scope of his authority, are, in contempla-

tion of law, the acts and omissions respectively of

the corporation whose agent he is. It is admitted in

the pleadings and therefore requires no proof that

the two trains involved in the collision in question

were the property of the defendant Northern Pacific

Railway Company, and that they were in charge of,

and being operated by employees and agents of the

defendant, acting within the scope of their author-

ity. Thus, their conduct shall be deemed by you to

have been the conduct of the Northern Pacific Rail-

way Company, a corporation.

"Negligence" is the failure to exercise reasonable

and ordinary care, and by the term "reasonable and

ordinary care" is meant that degree of care which

an ordinarily careful and prudent person would
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exercise under the same or similar circumstances

or conditions. Negligence consists in the doing of

some act which a reasonably prudent person would

not do under the same or similar circumstances, or

in the failure to do something which a reasonably

prudent person would have done [243] under the

same or similar circumstances and conditions. Negli-

gence is never presumed, but must be established by

proof the same as any other fact in the case.

Negligence is not an absolute term, but a relative

one. By this we mean that in deciding whether

there was negligence in a given case, the conduct in

question must be considered in the light of all the

facts surrounding the circumstances, as shown by

the evidence.

This rule rests on the self-evident fact that a reas-

onably prudent person will react differently to dif-

ferent circumstances. Those circumstances enter into,

and in a sense are part of, the conduct in question.

An act negligent under one set of conditions might

not be so under another set of conditions ; therefore,

we ask: ''What conduct might reasonably have been

expected of a person of ordinary prudence under

the same circumstances %
'

' Our answer to that ques-

tion gives us a criterion by which to determine

whether or not the evidence before us proves negli-

gence.

By the phrase 'reasonable care' or 'ordinary care,'

as used in these instructions, is meant the exer-

cise [244] of that care and caution as would be

exercised by a reasonably prudent person under the

existing circumstances.



244 Northern Pacific Railway Co.

'Ordinary' or 'reasonable' care are relative terms,

and such care as is proportionate to, and commensu-

rate with, the danger involved; in other words, the

greater the danger involved the greater is the care

required, although there is but one standard of care,

and that is reasonable or ordinary care, as defined

in these instructions.

Inasmuch as the amount of caution used by an

ordinarily prudent person varies in direct propor-

tion to the danger known to be involved in his under-

taking, it follows that in the exercise of ordinary

care, the amount of caution required will vary in

accordance with the nature of the act and the sur-

rounding circumstances. To put the matter in an-

other way, the amount of caution required by the

law increases, as does the danger that reasonably

should be apprehended.

The proximate cause of a death is that which in

its ordinary sequence, unbroken by any intervening

cause, produces death, and without which, death

would not have occurred. [245]

It is not incumbent upon the plaintiff to prove all

of the acts of negligence alleged in her complaint to

entitle the plaintiff to a verdict in this case, but if

the evidence introduced is such as to satisfy you,

by a preponderance of all the evidence herein, that

one or more of said acts of negligence, so alleged, in

whole or in part, proximately caused injury and

death to enginer A. E. Mely, then your verdict

should be for the plaintiff.

This case is based upon a statute of the United

States generally known as the Federal Employer's
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Liability Act which provides that every common

carrier by railroad while engaged in interstate com-

merce shall be liable in damages to any person

suffering injury while he is employed by such car-

rier in such commerce, or, in case of the death of

such employee, to his personal representative, for

the benefit of the surviving widow of such employee,

for such injury or death resulting in whole or in

part from the negligence of any of the officers,

agents, or employees of such carrier.

The Federal Act upon which plaintiff relies for a

recovery in this case requires that before a plaintiff

can recover she must first establish these things

:

That the defendant was guilty of negligence as

alleged in the complaint and that any such negli-

gence w^as in whole or in part the cause of the de-

cedent's death.

That the defendant railroad company was engaged

in interstate commerce.

That a part, at least, of decedent's duties was in

the furtherance of interstate commerce or directly

or closely or substantially affected interstate com-

merce.

Failure of the plaintiff to establish either one of

these elements prevents a recovery by her.

You are instructed, however, that the evidence

here is undisputed to the effect that the Northern

Pacific Railroad Company is a common carrier by

railroad, engaging in interstate commerce, and fur-

ther that decedent was at the time of his death en-

gaged in his duties as an employee of the Northern

Pacific Railway Company.
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You are instructed that an employee of a railway

company is never relieved from exercising reason-

able care for his own safety and the safety of his

fellow employees and cannot cast the burden of such

care upon his employer. He owes this duty to him-

self and his fellow employees. If you find from the

evidence in this case that under all the circumstances,

Engineer [247] Mely failed to exercise reasonable

care for his own safety, then he was guilty of negli-

gence ; and if you further find that such negligence

was the sole and proximate cause of his death, plain-

tiff is not entitled to recover.

A. E. Mely is dead, he cannot testify here and in

this case it is to be presumed that at the time of his

injury and death he was taking ordinary care for

his own concern, and that he was obeying the law.

These presumptions are a form of prima facie evi-

dence, and will support findings, by you, in accord-

ace therewith, in the absence of evidence to the con-

trary. When there is other evidence that conflicts

with these presumptions, it is your duty to weigh

that evidence against the presumptions, and also any

evidence that may support the presumptions, and

then to determine which, if either, preponderates.

This also applies to all other employes that lost their

lives in this action.

If you find from a preponderance of all the evi-

dence that the defendant in this case was negligent,

and its negligence was the proximate cause of the in-

jury and death of engineer A. E. Mely, the defend-

ant is liable in damages, although the defendant's



vs, Tillie Mely, etc. 247

negligence [248] was not the sole proximate cause

of the injury and death of A. E. Mely, and if you

further find from the evidence that engineer A. E.

Mely was guilty of contributory negligence, this fact

shall not be a total bar to recovery, but the damages

shall be diminished by you in proportion to the

amount of negligence attributable to engineer A. E.

Mely.

A continuous duty exists on the part of a carrier,

such as the defendant in this case, to use ordinary

care in furnishing its employees with a reasonably

safe place within which to work. The amount of

caution required of a railroad company in the exer-

cise of ordinary care, to furnish its employees a

reasonably safe place within which to work, in-

creases or decreases as to the dangers that reas-

onably should be apprehended.

In the absence of knowledge or notice to the con-

trary and in the absence of circmnstances that cau-

tion him, or would caution a reasonably prudent

person in like position to the contrary, an employee

may assume that the employer has exercised reason-

able care in furnishing a reasonably safe place

within which to work, and he may rely and act on

that assumption.

That is more or less a duplicate of an instruction

I have formerly given. [249]

There has been introduced in evidence what is

designated as rules 93, 99, 101, 108 and other general

rules read to you from the Consolidated Code of

Operating Rules and General Instructions. You are

advised that these rules are promulgated by the Rail-
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road Companies for the safe operation of their

trains and do not have the effect of law.

You are further advised that it is for you to deter-

mine whether or not such rules are reasonable and

regardless of any violation of the rules, whether the

defendant was negligent in any manner and whether

the negligence was the proximate cause of the death

of the deceased Mely and whether the plaintiff Tillie

Mely was damaged thereby.

This rule book you will be permitted to take with

you to your juryroom.

You must weight and consider this case without

regard to sympathy, prejudice, or passion for or

against any party to this action.

Certain witnesses have been called here commonly

referred to as expert witnesses; and insofar as the

testimony of the expert witnesses is concerned you

will consider that and treat it in the same manner as

you [250] would treat any other testimony in the

case. The simple fact that it was offered by experts

does not compel you to take their testimony in pref-

erence to any other, but you should give the testi-

mony of the expert witnesses the same weight and

the same consideration, everything else being equal,

as that of any other witness.

The value of an expert's opinion depends not

only upon the qualifications and experience of the

witness, but also upon the fact which he takes into

consideration and upon which he bases his opinion.

If the facts assumed and which are made the basis

of the opinion are not established by the proof, then

the opinion would have no basis upon which to rest
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and would be of no value and the jury cannot take

the facts assumed to be true simply because they

were assumed but you will look to the proof to de-

termine whether they are proven or not.

As I have stated to you plaintiff brings this action

under a law of the United States known as the

"Federal Employer's Liability Act." This law gov-

erns this case. Under this law—if you find for the

plaintiff—she is entitled to recover only such an

amount as would represent fair and adequate com-

pensation for the money loss which the evidence

may show that she has sustained by reason [251]

of the death of her husband. I instruct you, that

under this law, she is not entitled to compensation

for wounded feelings, for loss of companionship;

consortimn, comfort of the deceased, or for sym-

pathy. The true test is, what, in view of all the

facts in evidence, was the probable money interest

of the widow in the continuance of the life of her

husband ? The proper estimate may be arrived at by

taking into account the occupation of the deceased,

the income derived therefrom, the period of time

that he would probably be engaged in said occupa-

tion, his health, age, and the contribution made by

him from such income to his wife. The measure of

recovery is such amount of damages as will fairly or

reasonably compensate the widow of the deceased

for the loss of money benefits she might reasonably

have received if the deceased had not been killed.

I further instruct you that if you find for the

plaintiff, any damages that you may award her must
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be based upon the life expectancy of her deceased

husband which was at the time of is death 17.40

years.

The fact that the Court has instructed you upon

the rules governing the measure of damages is not

to be taken by you as any indication on the part of

the [252] Court that it believes or does not believe

that the plaintiff is entitled to recover damages. This

instruction is given you solely to guide you in ar-

riving at the amount of your verdict only in the

event that you find from the evidence and instruc-

tions given you by the Court that the plaintiff is en-

titled to recover. If, from the evidence and instruc-

tions, you find that the plaintiff should not recover

then you will disregard entirely the instructions that

have been given you concerning the measure of

damages.

If, after deliberating on this matter, you deter-

mine that the plaintiff is entitled to recover, you

should determine the amount by an open and frank

discussion among your members and you should

not arrive at any amount to be allowed by each

stating the amount you think should be allowed,

then adding the several amounts together and di-

viding the total by twelve or by the number taking

part in such method. This would be a quotient ver-

dict and you should not, under your oath as jurors,

arrive at any such verdict in such manner.

In this Court it is necessary that you all agree

in arriving at a verdict. When you retire you will

first elect one of your number as foreman and

when you have agreed upon a verdict your fore-
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man alone will sign the verdict. Forms of verdict

have been prepared for your use and you will have

no trouble in using the form which will correctly

reflect your finding. You will see that one form

contains a blank space for the amount of damages

you allow, if any, if you find in favor of the plain-

tiff against the defendant; another form will be

given you on which there is no blank space in case

yon find for the defendant and against the plain-

tiff.

When you arrive at a verdict it will be returned

into open Court.

It is now necessary for me again to take up

matters of law with counsel. You will be excused

for a moment and I will call you back.

The Court: Does Plaintiff have any exceptions

to offer to the instructions'?

Mr. Shone: None, your Honor.

The Court: Does the defendant have any ex-

ceptions ?

Mr. McKevitt: The Court having instructed the

jury as to the law of this case and the jury not,

at the time of taking these exceptions, having re-

tired to consider its verdict—the defendant excepts

to the failure of the Court to give defendant's re-

quested instruction number 6, this exception is

based upon the ground that under the evidence the

defendant was entitled to have a specific instruc-

tion given to the jury that if they found that rule

93 of the Code had been violated, which rule was

adopted for the safety, among other things, of the

deceased Engineer Mely, then he was guilty of
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negligence; the instruction, however, further pro-

vided that they must find that that negligence, if

any, was the proximate cause of his death, in whole

or in part. That completes my exceptions.

The Court: In passing on that instruction, the

reason I rejected it was because, as a whole, I

didn't feel that it should be presented to the jury.

You may recall the jury Mr. Bailiff.

Mrs. Farmer, the alternative juror—you may be

excused from further service here and I want to

thank you for standing by.

The bailiffs will be sworn and the jury may re-

tire to consider their verdict.

October 2, 1952—8:30 P.M.

The Court: Ladies and gentlemen of the jury,

it was necessary for me to call you in here as it

is somewhat irregular for me to send messages in

to you in the absence of counsel, so I have called

counsel here so that I can answer your question in

their presence. I w^ant to say to you that in the

lengthy testimony that has been given here during

the course of this trial, it has been difficult for me
to remember the testimony, as I know it must be

for you, however, and the only way I could go into

it would be to take the necessary time to have the

Reporter go over his notes—I think I can say to

you though, that this train was ordered out and

that there was no advice given by the person giv-

ing the orders to take this train out, w^hether he

be called the train dispatcher or whoever it was,

that there was another extra train proceeding on



vs. Tillie Mely, etc. 253

the track, now, the question of whether that was

negligence or not, for them not to so advise Mr.

Mely, that is a question entirely for you to decide.

Juror: Your Honor, may I ask a question?

The Court: Yes, you may.

Juror: What we wish to know is—is there a

railroad rule which makes it obligatory for a dis-

patcher to include such information in his orders'?

The Court: That is a question, as I advised

you—the rules that you have before you are rules

adopted by the railroad companies, and if there is

anything that is unreasonable in the operation of

those trains that is not included in the rules, you

have a perfect right to take that into considera-

tion, as to whether you feel that that matter was

negligence on the part of the railroad company,

and if you determine that it was negligence—that

is for you and not the Court, and any suggestion

or inference that you might get from what I say

you should pay no attention to that, because you

are the sole judges as to whether or not the rail-

road company was negligent in sending this train

out without advising of the train which was pre-

ceding it on the track, and I can say to you that

the evidence shows that they did not so advise Mr.

Mely.

Juror: We knew that they did not so advise

and there was a discussion as to whether there is

a rule making it obligatory on the part of the dis-

patcher to give that advice.

The Court: All I can say to you in regard to

that is that I am not familiar with the rules—you
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have heard all the evidence and you are to deter-

mine whether such a proceeding should be followed

as to advise the operator of the train that there

was another train on the main track. That is all

I can say to you because that is a matter that you

will determine.

You may step outside a moment but don't go to

your jury room yet.

(In the absence of the jury.)

The Court: Now, counsel may take exception to

anything I have said to the jury.

Mr. McKevitt: Your Honor has just had the

jury retire but not for the purpose of deliberation

as yet, and I just want to make this observation.

I can see why your Honor couldn't answer the

juror's question and for the purpose of this record,

and to answer the question of Juror Number 2.

There has not been introduced in evidence any rule

of this Company, the Northern Pacific Railway

Company, defendant, that required the dispatcher

at East Lewiston to advise Conductor Mely that 1648

had gone out ahead of his train. That was the exact

question that the juror propounded to your Honor

as to whether the evidence disclosed that fact. The

record may show from the standpoint of the defend-

ant Northern Pacific Railway Company that there

is no rule of any kind or any character that required

the dispatcher at Lewiston, on the morning of No-

vember 11, 1951, to have advised Engineer Mely or

the conductor in charge of these trains that extra

1648 had preceded extra 6015 out of the East Lewis-

ton yards. [258]
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The Court: I don't know whether the train

orders come from the dispatcher, or who they come

from, but I know that both sides argued fully the

question of the train dispatcher not giving this man
any orders. I told the jury that I wasn't acquainted

with the rules; that they had the book of rules and

the only thing they could do was to determine

whether or not whoever was in charge was negli-

gent in not advising of the train on the track ahead.

The Reporter will note your exception.

The Bailiff will return the jury to the jury room

for their deliberation.

The Court will ])e in recess. [259]

State of Idaho,

County of Ada—ss.

I, G-. C. Vaughan, hereby certify that I am the

official Court Reporter for the United States Dis-

trict Court in and for the District of Idaho, and

I certify that I took the testimony and proceed-

ings in and about the trial of the above-entitled

cause in shorthand and thereafter transcribed the

same into longhand (typing), and

I certify that the foregoing transcript, consisting

of pages numbered to 259, is a true and correct

transcript of the evidence given and the proceed-

ings had in and about the trial.

In Witness Whereof I have hereunto set my hand

this 15th day of September, 1953.

/s/ G. C. VAUGHAN,
Reporter.

[Endorsed] : Filed September 15, 1953.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK

United States of America,

District of Idaho—ss.

I, Ed. M. Bryan, Clerk of the United States Dis-

trict Court for the District of Idaho, do hereby

certify that the foregoing papers are that portion

of the original files designated by the parties and as

are necessary to the appeal under Rule 75 (RCP),

to wit:

1. Complaint.

2. Answer.

3. Defendant's Requested Instruction No. 6.

4. Verdict of the Jury.

5. Judgment.

6. Motion to Set Aside Verdict and Judgment

Entered Thereon, or in the Alternative for a New
Trial, With Affidavits Attached.

7. Order Denying Motion.

8. Reporter's Transcript (Instructions of the

Court Included in Transcript).

9. Designation of Contents of Record on Appeal.

10. Supersedeas Bond.

11. Notice of Appeal.

12. Order Extending Time for Appeal.

13. Exhibits Nos. 1 to 25, inclusive ; 26-1 to 26-7,

inclusive, and 27.

In Witness Whereof, I have liereunto set my

i
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hand and affixed the seal of said Court, this 16th

day of September, 1953.

[Seal] /s/ ED. M. BRYAN,
Clerk.

[Endorsed] : No. 14037. United States Court of

Appeals for the Mnth Circuit. Northern Pacific

Railway Company, a Corporation, Appellant, vs.

Tillie Mely, as Administratrix of the Estate of

A. E. Mely, Deceased, Appellee. Transcript of

Record. Appeal from the United States District

Court for the District of Idaho, Central Division.

Filed September 18, 1953.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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United States Court of Appeals,

Ninth Circuit

No. 14,037

NORTHERN PACIFIC RAILWAY COMPANY,
a Corporation,

Appellant,

vs.

TILLIE MELY, as Administratrix of the Estate

of A. E. Mely, Deceased,

Appellee.

DESIGNATION OF RECORD ON APPEAL

The Northern Pacific Railway Company, appel-

lant above named, hereby adopts the "Designation

of Record on Appeal" which was served on attor-

neys for appellee on June 24, 1953, and filed with

the Clerk of the United States District Court for

the District of Idaho on June 25, 1953.

CANNON, McKEVITT &
ERASER,

By /s/ F. J. McKEVITT;

CLEMENTS & CLEMENTS,

By /s/ V. R. CLEMENTS,
Attorneys for Appellant.

[Endorsed] : Filed September 25, 1953.
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[Title of Court of Appeals and Cause.]

STATEMENT OF POINTS ON WHICH
APPELLANT RELIES

In compliance with Rule 17 this appellant makes

the following statement of points:

In support of its contention that the District

Court should have granted its motion for a directed

verdict made at the close of appellee's evidence and

renewed at the close of all the evidence, appellant

asserts

:

(1) The evidence conclusively showed as a mat-

ter of law that the death of appellee's decedent was

caused and brought about solely and alone through

his own negligence, which was the direct and proxi-

mate cause of his death.

(2) The complaint as amended charged the de-

fendant railway company with thirteen separate

acts of negligence. At the close of all the evidence

the Court withdrew eight of said charges from the

jury's consideration and submitted to it for deter-

mination the following charges of negligence:

(a) Failure to provide A. E. Mely a safe place

to work;

(b) Failure to give A. E. Mely any warning of

any kind whatever of the obstruction and danger

ahead

;

(c) Failure to place men, flares or signals to

give warning of said obstruction of said track a

reasonable distance from said obstruction so that
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A. E. Mely would and could have brought his train

to a stop in ample time to avoid the collision;

(d) Failing to protect Train No. 1648 while it

was in such obscure position aforesaid and in fail-

ing to protect Train No. 6015 from colliding there-

with by notice, signal, warning flares, orders or any

other kind of notice sufficient to warn A. E. Mely

of the obstruction of said main line track;

(e) Violation of Rules 99, 101 and 108.

There was no evidence to support subdivision (a)

since it was not shown there was any defect in road-

bed or equipment.

Referring to subdivision (b). The evidence dis-

closed that the decedent's death was caused by a

rear-end collision between a train of which he was

engineer and another train stationary within Yard

Limits at Arrow, Idaho. No operating rule of the

company required that the conductor in charge of

the train standing within the yard limits protect

the same against other trains.

With reference to subdivisions (c) and (d), the

same reasons apply.

With reference to subdivision (e). The rules

therein referred to did not apply to trains oper-

ating within yard limits or standing within yard

limits and no evidence was introduced showing a

violation of said rules.

(3) The evidence conclusively showed that the

death of appellee 's decedent was caused and brought

about solely and alone through his own negligence

in violating Operating Rule 93 enacted for the pro-
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tection of himself and his co-employees. That rule

provided

:

^'Within yard limits second and inferior class,

extra trains and engines must move at restricted

speed."

The evidence conclusively showed that the train

which was being operated by appellee's decedent

was an Extra train. ^'Restricted Speed" as that

term is used in the rule above referred to is defined

in the operating rules as follows

:

"Proceed prepared to stop short of train, obstruc-

tion or anything that may require the speed of the

train to be reduced."

The evidence conclusively showed that when the

caboose of the train stationary within yard limits

first came into the view of the deceased engineer

he was operating his train at such a rate of speed

as rendered it impossible for him to ''stop short"

of the rear of said train. The speed of his train at

said time was conclusively shown to be 47 miles per

hour. The evidence further conclusively showed

that the maximum speed for the type of train he

was operating on the entire run leading up to the

accident was thirty miles per hour.

In support of its alternative motion for a new

trial, appellant states:

(1) The verdict and judgment are contrary to

law.

(2) The verdict and judgment are contrary to

the evidence and against the weight of the evidence.
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(3) There was no substantial evidence that the

appellant was guilty of negligence, which negligence

in whole or in part contributed to the death of

appellee's husband.

(4) The evidence conclusively showed that the

sole and proximate cause of decedent's death was

his own negligence.

(5) The Court erred in denying appellant's

motion to direct a verdict in its favor at the close

of appellee's case and at the close of all the evi-

dence.

(6) The Court erred in failing to give the fol-

lowing instruction requested by the appellant or an

instruction substantially similar thereto:

''The defendant has introduced in evidence what

is designated as Rule 93 of the Consolidated Code

of Operating Rules and General Instructions

:

" 'Within yard limits, second and inferior class,

extra trains and engines must move at restricted

speed.'

"The defendant has also introduced in evidence

the following definition set forth in the Consolidated

Code of Operating Rules and General Instructions:

" 'Restricted Speed— Proceed prepared to stop

short of train, obstruction, or anything that may
require the speed of the train to be reduced.'

"I instruct you that said rule was in force and

effect at the time Engineer Mely was operating

Engine No. 6015 and that said rule was promulgated

for the safety of Engineer Mely, his fellow em-

ployees, and the public.
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*'I further instruct you that in the operation of

Engine No. 6015, it was the duty of plaintiff's de-

cedent, A. E. Mely, the engineer, to abide by this

rule and to operate his engine in accordance there-

with.

"I further instruct you that if you find from the

evidence that Engineer Mely violated this rule, then

he was guilty of negligence.

''If you find from the evidence that such negli-

gence was the sole and proximate cause of his death,

then your verdict should be for the defendant."

Exception to the Court's failure to give the above

instruction was duly and timely taken and noted.

(7) The Court erred in admitting over the ob-

jection of appellant the testimony of appellee's

witness. Merle C. Myhre, called by appellee for the

sole purpose of testifying as an expert as to the

meaning, interpretation and application of the rules

of the appellant. Northern Pacific Railway Com-

pany, admitted in evidence and designated as "Con-

solidated Code of Operating Rules and General

Instructions." Said rules were plain and unam-

biguous and there was no necessity for appellee to

have called an expert witness to testify as to their

meaning and application.

(8) The Court erred in admitting over appel-

lant's objection Rules 99, 101 and 108 of the Con-

solidated Code of Operating Rules and General

Instructions above referred to.

(9) The verdict of the jury was based upon a

supposed fact not established by the evidence.
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(10) The Court erred in submitting to the jury

the question of the alleged failure of the appellant

to provide appellee's decedent with a safe place to

work.

(11) The Court erred in submitting to the jury

the alleged negligence charged in the &ve subdivi-

sions above referred to.

(12) Appellant timely moved during the trial in

separate motions to withdraw from the jury's con-

sideration each of the five alleged charges of negli-

gence finally submitted to them.

CANNON, McKEVITT &
FRASER,

By F.J. McKEVITT;

CLEMENTS & CLEMENTS,

By V. R. CLEMENTS,
Attorneys for Appellant.

[Endorsed] : Filed September 30, 1953.
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STATEMENT AS TO JURISDICTION

This is a suit arising under the provisions of the

Federal Employers' Liability Act. (45 USCA, Sec.

51 et seq. (R. 3.)

Appellant was engaged in interstate commerce and

the deceased engineer at the time of his death was oper-

ating appellant's train in interstate commerce. (R.

4-5.) Appellant in its answer admitted that at the time

of the collision it was engaged in interstate commerce

and that the deceased engineer was engaged in inter-

state commerce. (R.IO.) Jurisdiction is unquestioned.



STATEMENT OF THE CASE

Appellee, as the Administratrix of the Estate of

A. E. Mely, Deceased, brought action in the District

Court of the United States, for the District of Idaho,

Central Division, to recover damages in the sum of

$35,000.00 for the alleged wrongful death of her hus-

band. The case was submitted to the jury for determi-

nation and a A^erdict in the sum of $15,000.00 was re-

turned in favor of appellee. (R.13.) Judgment thereon,

plus costs, was entered. (R.13-14.) The decedent en-

gineer was in charge of one of appellant's extra freight

trains, No. 6015. The four Diesel units and a caboose

left East Lewiston, Idaho, at 10:35 A. M. on the 11th

of November, 1951. (R.67.) It proceeded easterly to

the station of North Lapwai where it picked up 15

freight cars. (R.68.) It continued on towards Arrowy

Idaho, where it had orders to pick up additional cars.

R. 121-122.)

Extra freight train No. 1648 had preceded No. 6015

out of East Lewiston, departing therefrom between

9 :15 and 9 :20 A. M. Leaving East Lewiston it consist-

ed simply of the engine and a caboose. (R. 39.) At For-

bay, which is two miles east of East Lewiston, it picked

up some 86 cars. (R. 40.) Departing therefrom it did

some intermediate switching at North Lapwai, Idaho,

and then continued on to Arrow, Idaho, arriving there



at approximately 10 :40 or 10 :45 A. M. Some additional

cars were picked up at that point by the crew of No.

1648. (R. 40-41.)

Within the yard limits of Arrow, Idaho, No. 6015

crashed into the caboose of No. 1648 which was station-

ary at the time. The collision occurred at 11 :10 A. M.

(R. 45.)

Appellant introduced in evidence a map (Exhibit,

22) which embraces an area beginning at the east end

of Bridge 126 shown thereon and includes the entire

yards at Arrow station. (R. 184.) As shown on the

easterly end of the exhibit, there is a yard limit sign.

(R. 184.) One mile west thereof is a warning board

indicating that the yard limits begin one mile distant

therefrom. (R. 185.) Within the yard limits and on

the north side of the track there existed a curve and

bluff ; the east end of the bluff was approximately 1080

feet from the point of collision. (R. 188.) South of the

main line track, on which No. 6015 was traveling, is a

passing track ; standing thereon were six or eight box

cars west of the west end of the caboose. (R. 59.) These

cars, however, in no wise impaired the vision the de-

ceased engineer would have of the rear end of the ca-

boose when he was 980.3 feet westerly thereof. (R. 188.)

In other words, decedent had this distance in which to

stop his train had he been moving at restricted speed.



There was introduced in evidence what is designated

as The Consolidated Code of Operating Rules and Gen-

eral Instmctions. (Ex. 24; R. 154.) The decedent en-

gineer was thoroughly familiar with these rules. (R.

181-182.) They controlled the operation of his train at

the time and place in question.

Rule 93, which was violated by the deceased engi-

neer, is set out in its entirety:

"93. Within yard limits the main track may be
used, clearing first class trains when due to leave

the last station where time is shown. In case of

failure to clear the main track, protection must be
given as prescribed by Rule 99.

Within yard limits the main track may be used
without protecting against second and inferior

class, extra trains and engines.

Within yard limits second and inferior class,

extra trains and engines must move at restricted

speed.

Within yard limits when running against the

current of traffic or on a portion of double or three

or more tracks used as a single track, all trains and
engines must move at restricted speed.''

The applicable portions of said rule insofar as it per-

tains to the instant case are paragraphs 2 and 3.

The term "restricted speed", as used in the rule is

defined in the Consolidated Code of Operating Rules

(Ex. 24) as follows:



''Proceed prepared to stop short of train, ob-
struction or anything that may require the speed
of a train to be reduced.'' (Ex. 24, page 9.)

The following material facts are undisputed:

1. Trains No. 1648 and No. 6015 were extra trains.

(R. 166, 57, 200.) In the Consolidated Code an "extra

train" is defined as follows

:

"Extra Train.—A train not authorized by time-
table schedule. * * *" (Ex. 24, page 6.)

2. The collision occurred within yard limits. (Ex.

24.)

3. Train No. 6015 immediately prior to the collision

was not being operated at restiicted speed; this for

the reasons that

(a) After being "djmamited" (R. 75) it still con-

tinued on its course and crashed into the caboose;

(b) 1300 feet from point of collision and within yard

limits the speed of No. 6015 was 47 miles per hour.

(R. 227.) (Defts. Ex. 27—speed tape on Engine No.

6015.)

(c) There was no decrease in the speed of No. 6015

from the yard limit board until after the train had

been dynamited. (R. 96.)

(d) Had No. 6015 been operated even at a speed of



30 miles per hour it could have been brought to a stop

within 700 to 800 feet. (R. 229.)

(e) The maximum rate of speed permitted freight

trains on the entire line of railway in question was 30

miles per hour. (R. 176-177.)

4. The deceased engineer knew that he had to make

a stop at Arrow for the purpose of picking up cars at

that point. (R. 126.)

The complaint contained twelve specific acts of al-

leged negligence on the part of the appellant. (R. 6-7.)

During the course of the trial the Court permitted

the complaint to be amended by an additional count

charging the appellant with negligence in the violation

of Rules 99, 101 and 108. (R. 141.) These rules read

as follows:

''99. When a train stops under circumstances in

which it may be overtaken by another train, the

flagman must go back immediately with flag-

man's signals a sufficient distance to insure full

protection, placing two torpedoes, and when ne-

cessary, in addition, displaying lighted fusees.

When recalled and safety to the train will permit,

he may return.

When the conditions require, he will leave the

torpedoes and a lighted fusee.

The front of the train must be protected in the

same way when necessary by the forward brake-

man, fireman, or other competent employe.



When a train is moving under circumstances in

which it may be overtaken by another train, the

flagman must take such action as may be necessary
to insure full protection. By night, or by day
when the view is obscured, lighted fusees must be
thrown off at proper intervals.

When day signals cannot be plainly seen, owing
to weather or other conditions, night signals must
also be used. Conductors and engineers are respon-
sible for the protection of their trains.'^ (Ex. 24,

p. 47.)

"101. Trains must be fully protected against

any known condition not covered by the iniles,

which interferes with their safe passage." (Ex. 24,

p. 50.)

"108. In case of doubt or uncertainty, the safe

course must be taken." (Ex. 24, p. 55.)

In support of the contention that the Company had

violated the foregoing rules, appellee called as a wit-

ness Merle C. Maury who testified in answer to a hypo-

thetical question (R. 141 et seq.) as to what "Operat-

ing Rules and General Instructions of the Northern

Pacific Railway Company would be applicable
'

' to the

situation existing immediately prior to the accident,

that Rules 99 and 108 governed (R. 148 et seq.) ; in

other words, the attempt was made to show that these

rules had been violated by Eddie Feehan, the conduc-

tor in charge of No. 1648, who was killed in this colli-

sion.
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Fallowing the denial of appellant's motion for a

directed verdict made at the close of appellee's case,

the Court withdrew from the consideration of the jury

counts 2, 3, 4, 5, 6, 7, 8 and 9, leaving counts 1, 10, 11

and 12. (R. 181.) These counts follow:

(I) Failure to provide A. E. Mely a safe place to

work;

(10) Failure to give A. E. Mely any warning of any

kind whatsoever of the obstruction and danger ahead,

as herein alleged

;

(II) Failure to place men, flares or signals to give

warning of said obstruction of said track a reasonable

distance from said obstruction so that A. E. Mely

would and could have brought his train to a stop in

ample time to avoid the collision
;

(12) Failing to properly protect Train No. 1648

while it was in such obscure position aforesaid, and in

failing to protect Train No. 6015 from colliding there-

with by notice, signal, warning, flares, orders or any

other kind of notice sufficient to warn A. E. Mely of

the obstruction of said main line track.

Following the denial of appellant's motion for a di-

rected verdict, made at the close of all the evidence (R.

235), appellant separately moved the Court to with-

draw from the jury's consideration counts 1, 10, 11 and
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12. In addition thereto appellant moved the Court to

withdraw from the jury's consideration the count

charing a violation of Rules 99, 101 and 108 upon

the ground that there was no evidence that said rules

had been violated or that their violation in any manner

contributed to the death of the engineer. This motion

was denied. (R. 235-236.)

Upon this state of the record it is the contention of

appellant that the deceased engineer was guilty of neg-

ligence as a matter of law and that its motion for a

directed verdict, made at the close of all the evidence,

should have been granted and that its motion to set

aside the verdict and judgment, or in the alternative

for a new trial (R. 14 et seq.) should have been

granted.

SPECIFICATIONS OF ERROR

The District Court erred in denying appellant's mo-

tion for a directed verdict. (R. 235.)

II

The District Court erred in denying appellant's mo-

tion to set aside the verdict and judgment or in the al-

ternative for a new trial. (R. 14 et seq.)
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III

The District Court erred in entering judgment on

the verdict. (R. 13.)

IV

The District Court erred in failing to give appel-

lant's Requested Instruction No. 6 (R. 11) :

' * The defendant has introduced in evidence what
is designated as Rule 93 of the Consolidated Code
of Operating Rules and General Instructions:

'Within yard limits, second and inferior class,

extra trains and engines must move at restricted

speed.*

The defendant has also introduced in evidence
the following definition set forth in the Consoli-

dated Code of Operating Rules and General In-

structions :

'Restricted Speed—Proceed prepared to stop
short of train, obstruction, or anything that may
require the speed of the train to be reduced.

'

I instruct you that said rule was in force and
effect at the time Engineer Mely was operating
Engine No. 6015 and that said rule was promul-
gated for the safety of Engineer Mely, his fellow

employees, and the public.

I further instruct you that in the operation of

Engine No. 6015, it was the duty of plaintiff's de-

cedent, A. E. Mely, the engineer, to abide by this

rule and to operate his engine in accordance there-

with.

I further instruct you that if you find from the

evidence that Engineer Mely violated this rule,

then he was guilty of negligence.
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If you find from the evidence that such negli-

gence was the sole and proximate cause of his

death, then your verdict should be for the defen-
dant."

V
The District Court erred in submitting fo jury de-

termination the question of whether or not appellant

was negligent in failing to furnish deceased engineer

with a safe place in which to work. The portion of the

Instruction which is complained of is as follows:

**A continuous duty exists on the part of a car-

rier, such as the defendant in this case, to use or-

dinary care in furnishing its employees with a
reasonably safe place within which to work. The
amount of caution required of a railroad com-
pany in the exercise of ordinary care, to furnish
its employees a reasonably safe place within which
to work, increases or decreases as to the dangers
that reasonably should be apprehended.

In the absence of knowledge or notice to the

contrary and in the absence of circumstances that

caution him, or would caution a reasonably pru-

dent person in like position to the contrar}% an
employee may assume that the employer has exer-

cised reasonable care in furnishing a reasonably
safe place within which to work, and he may rely

and act on that assumption." (R. 247.)

The appellant timely moved to have this charge of

negligence (Sub-division 1, paragraph V of the Com-

plaint) withdrawn from the jury^s consideration on

the ground that there was no evidence to sustain the

submission of such an issue. (R. 235.)
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VI

The District Court erred in submitting for jury

determination the question of whether or not the appel-

lant had violated Rules 99, 101 and 108. The portion of

the Instruction complained of is as follows

:

''There has been introduced in evidence what is

designated as Rules * * * 99, 101, 108 and other
general rules read to you from the Consolidated
Code of Operating Rules and General Instruc-

tions. You are advised that these rules are promul-
gated by the railroad companies for the safe op-
eration of their trains and do not have the effect

of law.

You are further advised that it is for you to de-

termine whether or not such rules are reasonable

and regardless of an,y violation of the rules, wheth-
er the defendant was negligent in any manner
and whether the negligence was the proximate
cause of the death of the deceased Mely and
whether the plaintiff Tillie Mely was damaged
thereby." (R. 247-248.)

The appellant timely moved to have this charge of

negligence withdrawn from the jury's consideration

for the reason and upon the ground that there was no

evidence that the company had violated any of its op-

erating rules and no evidence that the death of the en-

gineer was caused by any rule violation by the com-

pany, its agents or employees. (R. 236.)

VII

The District Court erred in permitting so-called ex-
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pert testimony over appellant's objection to the effect

that the appellant was guilty of rule violation which

contributed to the death of the deceased engineer.

*'Q. Now, Mr. Maury, under the facts as pre-
sented here in the Court Room, under what rule,

in your opinion would you proceed in protecting,
if necessary, within the yard limit at Arrow Sta-
tion ?

MR. McKEVITT: I object to that question on
the ground that it is not properly framed and I ob-

ject to it on the second ground that it is an at-

tempt to establish a rule violation by the Northern
Pacific Railroad Company, which rule violation

will probably be urged as the cause of Mr. Mely's
death, when that rule violation has not been plead-
ed in the complaint. As I pointed out to your Hon-
or, there are twelve separate subdivisions of neg-
ligence contained in paragraph five of this com-
plaint, and not in one of them, nor in any place in

this complaint have we ever been apprised, until

this moment, that the Northern Pacific was going
to be charged with this man's death because of a

violation of a rule which the Northern Pacific had
established for this man's protection. (R. 139.)

THE COURT: The last part of your objection

will be overruled ; the first part will be sustained. I

think the proper way to ask this question would
be to assume certain facts and then ask it." (R.

140.)

"Q. Now, assuming as true the follomng facts,

that on November 11, 1951, extra train No. 1648

left East Lewiston at 10:35 a. m., and proceeded

easterlv into the vards and to the Station at Arrow
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in the State of Idaho, and while at Arrow the crew
switched cars onto the main single line track with-

in the station yards and built up a train of 85
cars with a caboose at the west end thereof, and
with a locomotive at the east end thereof, stand-

ing upon the track in front of the Station House

;

that at that time and immediately before, there

was on the south side of the track a siding which
contained 15 box cars which were about 346 feet

—that is, the most westerly car of the box cars on
the siding were about 346 feet west of the caboose
on the main line; that the 85 cars and caboose
were stationary; that that train had been in the
yards for about 25 minutes; that just west of this

caboose standing on the main line, 604 feet, was
a switch; that west of the switch commences a
curve and looking at the curve it is a left curve
and then it goes into a right curve around a cliff

;

that the railroad has no block system between East
liewiston and Arrow station ; that this was a Sun-
day, in which there was no knowledge on the part
of that crew, stationed within the yards, that a
train had left East Lewiston that morning, fol-

lowing their train, and with the knowledge that

extras do run over that track on Sundays, under
those circumstances and the further fact that the
end forty or sixty cars of the 85 cars standing on
the main line track were logging cars, about as

high as an ordinary flatcar. Under those circum-
stances what rule, in your opinion, of the Con-
solidated Code of Operating Rules and General
Instructions of the Northern Pacific Railway
Company would be applicable? (R. 141-142.)

MR. McKEVITT: I desire to object to the hy-
pothetical question on the following grounds:

1. They have injected into this case issues not
contained in the complaint.
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2. That they have not sufficiently qualified this

witness to testify on the matters and things con-

tained within the hypothetical question.

3. That this witness is not qualified to testify

what rule is applicable and what rule is not appli-

cable.

4. There has been no evidence introduced here
which would indicate in any manner that a rule

violation by the Company was or could have been
the proximate cause of this man's death. If the

objection is not well taken, or any portion of it,

in addition, I object to the form of the question

as not containing all of the factors required in a
hypothetical question under the conditions as they
exist. Now, if the objection is not well taken I de-

sire to examine the witness on voir dire.

THE COURT: The objection will be over-

ruled." (R. 143.)

''BY MR. SHONE:

Q. Now will you answer the hypothetical ques-

tion—do you remember the question I put to you ?

A. Yes, I think I do.

MR. McKEVITT: I have already made my
objection on several grounds.

THE COURT: Yes, you have, go ahead.

Q. What rule, in your opinion, would govern
that situation ?

A. Could I explain in my own words ?
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Q. You just tell me what rule first?

THE COURT : I think you should let him ex-

plain it in his own words.

MR. SHONE: Yes, O.K.

A. In various examining cars I have been in

oral examinations and written examinations, they
always stress one point, that is rule 108.

MR. McKEVITT: Your Honor, I object to this

as not responsive, he was asked what rule would
govern.

THE COURT : I believe I will let the witness go
ahead.

A. The reason I referred to rule 108, it is the

rule that says in case of uncertainty or doubt fol-

low the safe course. Well, that's a general rule,

whenever in case of uncertainty or doubt, you
follow a specific rule which is 99 the flagging rule

to protect your own train. (R. 148.)

Q. And that is the rule you would have followed,

in your opinion, under these circumstances ?

A. Yes, sir.

MR. SHONE : We offer in evidence rule 99.

MR. McKEVITT: We object as incompetent,
irrelevant and immaterial and not within the is-

sues.

THE COURT: It may be admitted and you
may read it into the record.

MR. SHONE : Rule 99 of the consolidated code
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of operating rules and general instructions found
on page 48.

MR. McKEVITT : That does not apply.

MR. SHONE : Just a minute, it is page 47, Rule
99:

'When a train stops under circumstances in

which it may be overtaken by another train, the
flagman must go back immediately with the flag-

man's signals a sufficient distance to insure pro-
tection, taking two torpedoes and when necessary,
in addition displaying lighted fusees, and when
recalled and safety to the train mil permit, he
may return. When conditions require, he will

leave the torpedoes and a lighted fusee. Wlien a
train is moving under circumstances in which it

may be overtaken by another train, the flagman
must take such action as may be necessary to in-

sure full protection, by night or by day, when the

view is obscured lighted fusees must be thrown
off at proper intervals. When day signals cannot
be plainly seen omng to weather or other condi-

tions, night signals must be used. Conductors and
Engineers are responsible for the protection of

their trains.* (R. 149.)

Q. Now, you spoke of a general rule, 108 ; would
that as a general rule be applicable under the facts

as I have stated them to you ?

MR. McKEVITT: Objected to as incompetent,
irrelevant and immaterial and for the additional

reasons heretofore stated.

THE COURT : He may answer.

A. Yes sir.
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MR. SHONE : We offer in evidence rule 108 of

the consolidated code of operating rules and gen-

eral instructions.

MR. McKEVITT: We object to that as incom-
petent and immaterial and not within the issues of

this case.

THE COURT: Tt may be admitted.'^ (R. 150.)

"Q. Are there any other rules in this rule book
that we are speaking about which in your opinion
would govern the circumstances and facts as I

have stated them to you?

MR. McKEVITT: I want to object to the

form of the question and object to it on the ground
that it is vague and uncertain and on the ground
that it is not within the issues of this case.

THE COURT : He may answer.

A. Yes, there would be another one.

Q. What one?

A. Rule 101.

MR. SHONE : We offer in evidence rule 101.

MR. McKEVITT: We object on the grounds
previously stated with reference to the other rules.

THE COURT : It mav be admitted and you may
read it into the record. (R. 151.)

MR. SHONE: Rule 101 which plaintiff has
offered as an exhibit and found on page 50 of the
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consolidated code of operating rules and general
instructions reads as follows

:

'Trains must be fully protected against any
known condition not covered by the rules, which
interferes with their safe passage'." (R. 152.)

SUMMARY OF ARGUMENT

1. Appellant thinks it clear that the decedent en-

gineer was guilty of negligence as a matter of law

because of his violation of Rule 93. This rule, wdth

the accompanying definition of restricted speed, was a

specific and not a general rule of operation, and sub-

ject to interpretation by the District Court as a mat-

ter of law and not for jury determination. That this

rule was violated cannot be challenged. Deceased did

not have his train under the control required by the

rule. If he had obeyed this rule there would have been

no collision. His duty was as clear as its performance

was easy. His breach of duty constituted the sole and

efficient cause of his death. Therefore, the District

Couii; should have granted appellant's motion for a

directed verdict. (Specification of Error No. 1.)

Southern Ry. Co. vs. Hylton, (6th Cir.) 37 F.
(2d) 843;

Southern By, Co. vs. Hylton, (6th Cir.) 87 F.
(2d) 393 (same case)

;

Unadilla Valley Ry. Co. vs. Caldine, 278
U. S. 139, 49 S. Ct. 91, 73 L. Ed. 224;
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St. Louis, Soiithtvesteryi Ry. Co. vs. Simpson,
286 U. S. 346, 52 S. Ct. 520, 76 L. Ed. 1152

;

Van Derveer vs. Delaware, L. & W. B. Co.,

(2nd Oir.) 84 F. (2d) 979;

Paster vs. Penn. R. R., (2nd Cir.) 43 F. (2d)

908;

Great Northern Ry. Co. vs. Wiles, Adm., 240
U. S. 444, 36 S. Ct. 406, 60 L. Ed. 732

;

Miller vs. Central R. Co. of N. J., (2nd Cir.)

58 Fed. (2d) 635;

Pere Marquette Ry. Co. vs. Haskins (6th

Cir.), 62 Fed. (2d) 806;

Atchison T. & S. F. Ry. Co., vs. Ballard, (5th

Cir.) 108 Fed. (2) 768;

Aetna Cas. d^ Surety Co. vs. Yeatts (4th

Cir.) 122 Fed. {2&) 350.

2. The District Court should have granted appel-

lant's motion to set aside the verdict and judgment.

(Specification of Error No. 2.)

3. In the alternative the District Court should have

granted appellant's motion for a new trial. (Specifi-

cation of Error No. 2.)

4. The record is devoid of any evidence of negli-

gence on the part of the appellant, its agents or em-

ployees, which could be said to have been a contrib-

uting cause to the death of the engineer. While the
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case was submitted to the jury on presumably four

separate acts of alleged negligence on the part of the

appellant, in reality they boil down to two specific

charges

:

(1) Failure to provide deceased engineer with a

safe place to work; and

(2) Violation of Operating Rules 99, 101 and 108.

(Ex. 24.)

5. The District Court should have specifically in-

structed with reference to Rule 93 as requested in ap-

pellant's Requested Instruction No. 6. (Specification

of Error No. 4.)

6. The District Court should have withdrawn from

the jury's consideration the alleged failure of the

appellant to furnish decedent with a safe place to

work. (Specification of Error No. 5.)

7. The District Court should not have submitted for

jury consideration the alleged violation by appellant

of Rules 99, 101 and 108. (Specification of Error No.

6.)

8. The District Court should have sustained the ob-

jection of appellant's counsel to the introduction of

the expert testimony given by appellee's witness

Maury touching the application of Rules 99, 101 and

108. (Specification of Error No. 7.)



22

ARGUMENT

The appellee *s action is barred by the negligence of

the deceased which was the sole and efficient cause of

his death. (Specifications of Error Nos. 1 and 2.)

As will be seen from appellant's Statement of the

Case and Summary of Argument, the action in the

main was based on two grounds:

(1) Failure to furnish deceased with a safe place to

work; and

(2) Violation by appellant company of three oper-

ating rules of the company.

The appellant anticipates that appellee will contend

there was an additional ground of negligence, viz : the

failure of the dispatcher at East Lewiston, Idaho, to

apprise the crew members of Extra No. 1648 that

Extra No. 6015 was proceeding easterly towards Ar-

row Station, and to apprise the crew members of

Extra No. 6015 that Extra No. 1648 had left ahead of

that train. In this regard appellee's witness, David A.

Livingstone, a brakeman on No. 1648, testified as fol-

lows:

*'Q. Mr. Livingstone, were you or were you not
notified that Extra No. 6015 was proceeding
easterly toward Arrow Station on November 11,

1951?

A. No, we were not notified.
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Q. By *we*, who do j^ou mean?

A. The whole crew; none of the crew so far as

I know.

Q. That was the crew of Engine No. 1648?

A. Yes." (R. 50-51.)

As to the failure to give notice to the crew members

of No. 6015, appellee's witness, Frank A. Reisenbig-

ler, fireman on that train, testified as follows:

''Q. When your crew left East Lewiston were
you notified or any of your crew notified that

Extra No. 1648 had left Lewiston for Arrow Sta-

tion?

MR. McKEVITT: We object to that on the
ground that there was no legal obligation on the
part of the railroad to so notify them,

THE COURT : He may answer.

A. We received no notice that I recall.

Q. Was there a dispatcher at East Lewiston, a
Northern Pacific dispatcher?

A. Yes.

Q. And if notice was given would that be im-
parted to the conductor, engineer and fireman?

A. Yes, sir." (R. 79.)

» * *
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"Q. At any time before the collision with train

No. 1648 had you or your crew been notified that

No. 1648 was at Arrow Station, or ahead of you 1

A. No.

Q. You had not?

A. No.'' (R. 80.)

As will be seen from the authorities heretofore

cited and hereinafter quoted no such duty devolved

upon the company, and even if it had, it did not ab-

solve the deceased engineer from complying with Rule

93. Furthermore, the complaint contained no specific

allegation of negligence in this regard, nor was there

any operating rule of the company that required such

notice to be given to crew members of extra trains.

As to the alleged failure of the appellant company

to furnish the deceased with a safe place to work,

suffice it to say that this could only refer to defective

train equipment or right of way conditions. In this

regard we respectfully request this Honorable Court

to refer to subdivisions 2, 3, 4, 5, 6, 7, 8 and 9 of para-

graph V of the complaint, all of which were with-

drawn from jury consideration. There was no defect

in operating equipment; there was no defect in road-

bed, any or either of which was a contributing cause

to the death of the engineer; in short, failure to fur-

nish the deceased mth a safe place to work was not
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and could not have been an issue in this case despite

the fact that the District Court submitted the same

for jury determination.

This Honorable Court will observe that the Instruc-

tions given by the District Court were of a general

nature. On the vital question as to what constituted

a safe place to tvork no specific instruction was given

;

simply the statement that

**An employee may assume that the employer
has exercised reasonable care in furnishing a
reasonably safe place within which to work, and
that he may rely and act on this assumption. '^

When the District Court withdrew on appellant's

request subdivisions 2, 3, 4, 5, 6, 7, 8 and 9 of para-

graph V of the complaint, the issue that appellant had

failed to furnish the deceased engineer with a safe

place to work went out of the law suit. What then

remained ? Answer : One or possibly two questions for

jury determination

:

(a) Did appellant violate Rules 99, 101 and 108,

and, if so, was such violation a contributing cause to

the engineer's death?

(b) Was it required that the dispatcher at East

Lewiston should have notified the respective members

of the crews of No. 1648 and No. 6015 as to the rela-

tive locations of both trains at given times and given

places ?
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Rules 99, 101 and 108 have already been set forth

herein. It is quite apparent that these rules deal sole-

ly and alone with the operation of trains outside of

j^ard limits. They are general operating rules as dis-

tinguished from specific operating rules. In this con-

nection the attention of this Honorable Court is in-

vited to the case of

Atchison, T. <& S. F. By. Co. vs. Ballard, (5th

Cir.) 108 Fed. (2d) 768.

In the case referred to an engineer brought action

for inj Uriels sustained when his train collided with a

standing train within yard limits. It was twice before

the Fifth Circuit Court of Appeals. (First appeal, 100

Fed. (2d) 162; therein the Court said:

"Rule 494 provides as to firemen: They must
assist in keeping a constant lookout upon the

track and must instantly give the engineman no-
tice of any obstruction or signal they may per-

ceive.'^

Appellant quotes the pertinent portions of the opinion

on the second appeal (Hutcheson, Circuit Judge) :

"When this case was here before (100 Fed.
(2d) 162) it was on an appeal from a judgment
on a verdict directed against appellant then, ap-
pellee now, on the ground that the primary cause
of the 'collision' was the negligence of plaintiff,

in not operating his train at restricted speed,
within the yard limits of the station at Hager-
man.



27

On this appeal, the railway company, assign-
ing other grounds too, still insists that the verdict
should have been directed for it on that ground.
We thought then, that the case was not one for a
direction. We thought then, that since, under the
provisions of the Federal Employers' Liability
Act, 45 U. S. C. A., Sec. 51 et seq., contributoiy
negligence on the part of an employee, is not a

bar to, but only diminishes recovery, the case was
one for a jmy verdict. Fully recognizing the la-

boring oar they pull, in endeavoring to have us
reverse our former judgment, appellant .yet vig-

orously maintains that: the case is one of an em-
ployee causing his own injury through direct vio-

lation of a positive, specific rule ; and that within
the authorities, his negligence must be considered
the sole proximate cause of his injury, even
though the fireman was negligent in failing to

keep a proper lookout. (Citing cases.)"

Analyzing the position of the railway- company, the

learned Court went on to state that the case was one

for a jury verdict

"upon whether there was negligence of the fire-

man which concurred with that of the plaintiff

(engineer) to cause the collision, we overruled

appellant's assignment that a verdict should have
been directed for it."

The Atchison case, however, is direct authority for

the contention of appellant that the sole and efficient

cause of the death of Engineer Mely was his violation

of Rule 93. In reversing and remanding a judgment

for the plaintiff, the Circuit Court of Appeals of the

Fifth Circuit used the following language:
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"We think appellant (railway company) is

right. It is true that a violation of company rules

for the conduct of its employees, general in terms,
will not ordinarily constitute negligence as mat-
ter of law. Nor will observance of such rules, as

matter of law, necessarily be due care, but it will

be for the jury to say, considering the rules

along with the evidence as a whole, whether there
was negligence. (Citing cases.) A violation of
specific rules, though, will constitute negligence
just as their observance by others will, in rela-

tion to the violator, constitute due care. (Citing
cases.) Thus, as applied to the question at issue,

if the rule for keeping the train at restricted

speed had stopped there, without more, it w^ould

have left the matter greatly one of judgment and
it would be a question of fact under the opinion
of witnesses qualified to give opinions, whether
in the particular case there was negligence in

failing to observe it. But where, as here, there is

a precise definition of restricted speed, the ques-
tion of what the rule means and requires is a
question of law for the court, and the evidence
of plaintiff himself showing that the train was
not proceeding at restricted speed within the defi-

nition, it was the duty of the court to say so, and
to instruct the jury; that plaintiff was himself
negligent in violating the rule of restricted speed

;

and that if the jury believed that that violation

was the sole proximate cause of the injury, they
should find a verdict for defendant. But, because
of the issue made on the negligence of the fire-

man it was also the duty of the court to instruct

the jury that if, on the other hand, they believed

that the fireman was also negligent in not keep-
ing a proper lookout, or in not properly advising
plaintiff of the obstruction on the track, and this

negligence concurred with plaintiff's negligence,

they should award plaintiff recovery but dimin-



29

ish the amount of it by such sum in proportion to

the total injuries, as the negligence attributable

to him bears to the negligence of the fireman.

Appellant, in charge after charge, requested the

court to do this, and in addition, objected to the

form of the general charge. This, instead of in-

structing directly upon the rule, as to restricted

speed, its meaning and effect, that it had been
violated, and that its violation was negligence,

submitted to the jury, whether or not it had been
violated, and whether, if it had been, the violation

w^as negligent. Thus, there was error in submit-
ting an issue as to the legal effect of the viola-

tion of this rule when it was the duty of the court
to direct the jury, that its violation by plaintiff

would be negligence. And there was error, too, in

failing to instruct the jury that on the undisputed
facts, plaintiff had violated it."

''A careful consideration of the evidence con-

vinces us that the rule requiring an engineer to

operate his train at restricted speed within yard
limits, is, in the light of the definition in the

rules not 'very indefinite', but most definite;

that Rules 93 and D-153 are not in conflict mth
Rule 99, but complementary thereof. We think
it quite plain, too, that within the authorities

Little Bock d M. R. Co. v. Barry, 8 Cir., 84 F.

944, 43 L. R. A. 349; Southern By v. Hylton, 6

Cir., 37 F. 2d 843; they imposed a specific duty
upon plaintiff to watch out for the train ahead,

within the yard limits, and to so run his train,

that he could stop it when necessary to avoid
running into the train ahead. They imposed no
duty on the train crew ahead to look out for him.

Rules 93 and D-153, both state positively 'within

yard limits, trains and engines may use the main
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track, not protecting' against second or third

class trains or extra trains. * * * All except first

class trains will move within yard limits at re-

stricted speed. The responsibility for accident

with respect to second or third, class trains rests

with the approaching train/ (Italics supplied.)

Then the rule defined restricted speed

—

^Proceed
prepared to stop short of train, ohstruStion or

anything that may require the speed of a train

to he redticed/ (Italics supplied.) A rule of

similar purport covering movement of vessels in

a fog, has been uniformly construed as premp-
tory, its violation negligent, if a ship is at such
speed as to be unable to stop within the distance

other vessels can be seen. The Anna, 5 Cir., 297
F. 182, 184. Without any rule, the courts have held,

that automobiles traveling where vision is ob-

scured, must be kept at such speed as to be able

to stop within the distance within which an ob-

struction may be seen. (Citing cases.)

Plaintiff's train was not a first class train but
an extra. The rules were made to cover such
trains as his. He knew that Extra 1146-East was
ahead of him and he knew that because of the

curve, he would not be able to see a train standing
at the station until within 1,000 ft. of it. Know-
ing all of this, instead of bringing his train to

restricted speed, and proceeding under it, he, ac-

cording to his own testimony, merely reduced it

from the 25 miles per hour, at which he was
traveling, down to an estimated 12 to 15 miles per
houi", a speed which according to his own testi-

mony, would require 1,400 to 1,500 ft. to stop in.

Assuming that plaintiff's testimony as to the rate

of speed at which he was running was true

(though it hardly seems I'casonable that a train

running at only 12 to 15 miles per hour, could

not be stopped by the application of the emer-
gency, under 1,500 ft.), we think it is contrary to
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common sense to contend that the train when
running in yard limits at a speed which requires

1,500 ft., merely a third of a mile to stop in,

was running at restricted speed under the rule. A
verdict that it was, would we think, be wholly
without support in the evidence."

''We think it quite plain too, that Rules 93-99,

are not in conflict with, but are complementary
of each other. Rule 99 is general. Rule 93 is par-

ticular. Rule 99 applies to every case except that

dealt with in Rules 93 and D-153. Those rules

control special cases. It was not necessary, there-

fore, for the crew of 1146-East, to put out sig-

nals, look out for or otherwise protect against

Extra 1146, within the yard limits of Hager-
man. The case did not come under Rule 99 pro-

viding: 'Wlien a train stops under circumstances
in which it may be overtaken by another train',

for under Rule 93 and D-153, there were no cir-

cumstances under which 1146-East might be over-

taken by Extra S-41. The responsibility for avoid-

ing a collision was on plaintiff's train and not
on 1146-East. Its crew was expressly excused
from protecting against the following train. It

was error to submit the question of the negligence
of its members to the jury."

It will be observed that Rules 93 and D-153, re-

ferred to in the foregoing opinion, are substantially

the same, if not identical with Rule 93, and the defi-

nition of restricted speed, of the Operating Rules of

the appellant railway company heretofore set out.

Were it not for the fact that the evidence in the

Atchison case, supra, disclosed that the fireman on



32

the train involved had violated an operating rule of

the company, unquestionably the Court of Appeals in

that ease would have held that the violation by the

engineer of the restricted speed rule was the sole and

efficient cause of his injury.

In the case at bar there is an utter absence of

proof that any operating rule promulgated for the

protection of Engineer Mely was violated by the ap-

pellant, its agents or employees.

It will be kept in mind that Rules 99, 101 and 108,

the alleged violations of which were heavily relied

upon by appellee, had no application to trains being

operated ivithin yard limits. This is established in the

cross examination of appellee's so-called expert wit-

ness Maury:

"Q. Now, Mr. Maury, will you turn to page 44
of the rule book—do you have the page?

A. Yes, sir.

Q. It is your understanding, is it not, that this

unfortunate collision occurred within yard lim-
its?

A. Yes, sir. (R. 158.)

Q. What, as an experienced conductor—brake-

man and conductor—is meant by yard limits?

A. It means that a train working inside of

those limits does not have to protect against oth-

er trains.
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Q. And when you say a train working with-

in yard limits does not have to protect against

other trains, you are referring, are you not, to

train No. 1648, Eddie Feehan's train?

A. That's right.

Q. And you are referring to the fact that it

was not incumbent upon him, under the rules, to

protect his train against extra No. 6015, isn't

that right ?

A. In a way, yes.

Q. Totally yes. Now, will you kindly read rule

93? *
*

A. 'Within yard limits the main track may be

used clearing first class trains when due to leave

the last station w^here time is shown. In case of
failure to clear the main track, protection must
be given as prescribed by rule 99. Within yard
limits the main track may be used without pro-

tecting against second or inferior class, extra
trains and engines.'

Q. Just a moment, stop there. 'Within yard lim-

its the main track may be used without protect-

ing against second and inferior class, extra trains

and engines.' That rule was in effect November
11, 1951, was it not?

A. Yes, sir.

Q. Both of these trains were within the yard
limits, as you know?

A. Yes. (R. 159.)

Q. What is meant by the language 'against ex-

tra trains'?
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A. 'Protection against extra trains' or 'without
protecting against extra trains' means that you
don't have to have a flagman out.

Q, That means that it was not the duty of

Eddie Feehan to send any brakeman back to put
out a fusee, or a flare or a torpedo on the day in

question ?

A. That's right." (R. 160.)

"Q. Now, just assume that you were similarly

placed, as was Eddie Feehan—by the way, do
you know that that train was about to move out
of Arrow, that the air was cut in, the Engineer
was in the cab and they were about to depart ?

A. That is what I heard.

Q. Assuming that you were in charge of the
train, such as Eddie Feehan was, under those con-

ditions, as a conductor on the P & L branch, dur-
ing the time that you say you operated, did you
ever -do what you have just described as some-
times done, at Arrow?

A. Not at Arrow. (R. 161.)

Q. No; now will you read the following para-
graph on page 44, the fourth paragraph? No, it

is paragraph 3.

A. 'Within yard limits second and inferior

class, extra trains and engines must move at re-

stricted speed.'

Q. Within yard limits second and inferior class,

extra trains and engines must move at restricted

speed. What train was controlled—what Engi-
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neer was governed by that Rule on November 11,

1951, in connection with this accident?

A. Both engineers on both trains.

Q. Did that rule govern and control Engineer
Mely?

A. Yes, sir." (R. 162.)

4t * *

*'Q. Under the rules, then, that were in effect

on that date, the engineer sees that warning sign,

and knowing that there is a yard limit board fur-

ther to the east, there is some duty devolved up-
on him, is there not?

A. Yes, sir.

Q. What duty was there on that date on En-
gineer Mely?

A. I would say to be alert.

Q. You say to be alert, that is one thing—is that
all; that means just to look and see, and be able

to see what is going on ? In addition to being alert

what else is he called upon to do, if anything?
Maybe I can refresh your recollection by repeat-

ing: 'Within yard limits second and inferior

class, extra trains and engines must move at re-

stricted speed'?

A. Oh, yes, of course, that is up to his judg-
ment.

Q. In other words, it is up to him to determine
wiiether or not he is moving at restricted speed?
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A. That's right.

Q. Kindly turn to, under the heading 'defini-

tions' in the rule book on page 8?

A. Yes, I have it.

Q. Do you see a heading there, 'restricted

speed '

?

A. Yes, sir.

Q. Will you kindly read that to the Court and
jury?

A. 'Proceed prepared to stop short of train,

obstruction or anything that may require the

speed of a train to be reduced.' (R. 163.)

Q. 'Proceed prepared to stop short of train,

obstruction or anything that may require the

speed of a train to be reduced.' That rule con-

trolled Engineer Mely on that date, did it not?

A. I would say so; yes.

Q. And if it was necessary to reduce the speed
to ten miles an hour, under that rule, he was
required to do it, was he not?

A. Yes, sir.

Q. In other words, under that rule, is it not a
fact that it was Engineer Mely's duty to have
that train under such control that when he ap-

plied the brakes he could stop short of the rear

end of the caboose into which his engine crashed
—that was his duty, wasn't it?

A. Yes.

I
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Q. In other words, is it not a fact that the

warning Board is an extra caution to him? When
he hits that sign it warns that at a further dis-

tance east is the yard limit board, then he should
begin to get his train under absolute control,

shouldn^t he, before entering the yard limits.

A. Yes, sir; I would say so.

Q. You have referred to rule 99, and his Honor
has read it and it has been read; now, isn't it a
fact, Mr. Maury, that that rule refers to train

operation outside of the yard limits?

A. That isn't what it says in the book Mr. Mc-
Kevitt.

MR. McKEVITT : Will vou read the question,

Mr. Reporter? (R. 164.)

Q. Now, that can be answered '^^es' or 'no'.

A. No, it doesn't. I never realized I answered
like that.

Q. Is it your testimony that that rule refers
to trains within the yard limits and also without
the yard limits'?

A. Under certain circumstances, yes sir.

Q. Circumstances that are referred to there
where the language is used, 'When a train stops
under circumstances in which it may be overtak-
en by another train' means this, does it not—you
are familiar with the fact that when you leave
this bridge there is an area in here where there
is no yard limit, is that right?
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A. Yes.

Q. The circumstances that are referred to in

that rule are these: That if Eddie Feehan's train

for some reason or other had stalled in this area

outside of yard limits—those are the circum-

stances that would require him to go back and
protect against No. 6015, that's true, isn't it?

A. Yes. What I mean, Mr. McKevitt, it doesn't

refer to yard limits in Rule 99.

Q. That's exactly what I am talking about.

Rule 99 does not refer to yard limits, does it?

A. It just says any place.

Q. What I am asking you, you have one rule

that is a yard limit rule, don't you?

A. Yes, sir.

Q. That is 93?

A. Yes.

Q. Then you have 99?

A. Yes, sir.

Q. You know, Mr. Maury, that 99 doesn't refer

to yard limits because you have a separate yard
limit rule; you know that, don't you?

A. Yes, sir.

Q. Isn't it a further fact that rule 99 only re-

quires you to flag against first class trains with-

in vard limits?
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A. That's right, sir.

Q. And No. 6015 and No. 1648 were not first

class trains, we are agreed on that?

A. That's right." (R. 166.)

In Miller vs. Central R. Co. of N. J., (2nd
Cir.), 58 Fed. (2nd) 635, it is said:

"Nor are those decisions in point which hold
that the crews of an 'inferior' train are not en-

titled to information of the whereabouts of others

that they may meet. Rosney v. Erie R. Co., 135
Fed. 311 (C. C. A. 2) ; Great North. R. v. Hooker,
170 Fed. 154 (C. C. A. 8) ; Chicago R. I. d P. Ry.
Co. V. Ship, 174 Fed. 353 (0. C. A. 8) ; Central R.
€o. of New Jersey v. Young (C. C. A. 3) 200
Fed. 359, L. R. A. 1916E, 927. These involved
yards where such information is impracticable

and probably worse than idle."

In Unadilla Valley R. Co. v. Caldine, 278 U.
S. 139, 49 S. Ct. 91, 73 L. Ed. 224

the Supreme Court of the United States, speaking

through Mr. Justice Holmes, reversed a decision of

the Court of Appeals of New York in favor of a con-

ductor in charge of a train who was killed in a head-

on collision. The action was under the Federal Em-
ployers' Liability Act and the only question presented

to the Supreme Court of the United States was

whether the death resulted, in whole or in part from

the negligence of any of the employees of the carrier,
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within the meaning of the act. The pertinent portion

of the opinion is as follows:

"Caldine was conductor of train No. 2 upon a

single track that passed through Bridgewater. He
had printed orders that his train was to pass
train No. 15 in Bridgewater yard, and that train

No. 15 was to take a siding there to allow No. 2

to pass. The order was permanent unless counter-

manded in writing by the superintendent. Its

purpose to prevent a collision was obvious, and
there was no excuse for not obeying it. But this

time, after reaching Bridgew^ater, instead of wait-

ing there as his orders required him to do, Cal-

dine directed his train to go on. The consequence
was that at a short distance beyond the proper
stopping place his train ran into train No. 15,

rightly coming the other way, and he was killed.

The facts relied upon to show that the collision

was due in part to the negligence of other em-
ployees are these: The conductor of No. 15 gen-

erally, or when he was a little late in arriving

at a station about 2 miles from Bridgewater,
would telephone to the station agent at Bridge-

water that he was coming. He did so on the day
of the collision. The station agent who received

the message testified that he told the motorman
of No. 2, but the motorman denied it. At all

events the deceased, the conductor of No. 2, did

not receive the notice. It is argued that the failure

to inform the conductor, and the act of the motor-
man in obeying the conductor's order to start, if,

as the jury might have found, he knew that train

No. 15 was on the way, were negligence to which
the injury was due at least in part. It is said that

the motorman should have refused to obey the

conductor, and should have conformed to the rule,

and that his act in physically starting the car was
even more immediatelv coimected with the colli-



41

sion than the order of the deceased. The phrase
of the statute, 'resulting in whole or in part', ad-
mits of some latitude of interpretation and is

likely to be given somewhat different meanings
by different readers. Certainly the relation be-

tween the parties is to be taken into account. It

seems to us that Caldine, or one who stands in

his shoes, is not entitled as against the railroad
company that employed him to say that the colli-

sion was due to anyone but himself. He was in

command. He expected to be obeyed, and he was
obeyed as mechanically as if his pulling the bell

had itself started the train. In our opinion he
cannot be heard to say that his subordinate ought
not to have done what he ordered. He cannot hold
the company liable for a disaster that followed
disobedience of a rule intended to prevent it, when
the disobedience was brought about and intended
to be brought about by his own acts. See Davis
V. Kennedy, 266 U. S. 147, 69 L. ed. 212, 45 Sup.
Ct. Rep. 33.

Still considering the case as between the peti-

tioner and Caldine, it seems to us even less possi-

ble to say that the collision resulted in part from
the failure to inform Caldine of the telephone

from train No. 15. A failure to stop a man from
doing what he knows that he ought not to do
hardly can be called a cause of his act. Caldine

had a plain duty, and he knew it. The message
would only have given him another motive for

obeying the rule that he was bound to obey."

St. Louis Southwestern Ry. Co. vs. Simpson, 286

U. S. 346, 52 S. Ct. 520, 76 L. Ed. 1152, an action under

the Federal Employers* Liability Act, a railroad en-

gineer disregarded a train order to remain on a siding
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until another train had passed, in consequence of

which the trains collided head-on. His administratrix

relied on the Last Clear Chance Doctrine. The Su-

preme Court, speaking through Mr. Justice Cardozo,

said:

"The facts so summarized are insufficient to

relieve the engineer from the sole responsibility

for the casualty that resulted in his death. What
was said by this court in Davis v. Kennedy, 266

U. S. 147, '69 L. ed. 212, 45 S. Ct. 33, might have
been written of this case. 'It was the personal

duty of the engineer positively to ascertain

whether the other train had passed. His duty
was primary as he had physical control of No.
4, and was managing its course. It seems to us a

perversion of the statute to allow his representa-

tive to recover for an injury directly due to his

failure to act as required on the groimd that pos-

sibly it might have been prevented if those in

secondary relation to the movement had done
more.' See also Unadilla Valley R. Co. v. Caldine,

278 U. S. 139, 73 L. ed. 224, 49 S. Ct. 91 ; Frese v.

Chicago, B. d- Q. B. Co., 263 U. S. 1, 3, 68 L. ed.

131, 132, 44 S. Ct. 1; Great Northern B. Co. v.

Wiles, 240 U. S. 444, 448, 60 L. ed. 732, 734, 36 S.

Ct. 406."

The case of Van Derveer vs. Delaware, L. & W. B.

Co., (2nd Cir.) 84 Fed. (2d) 979, was an action for

wrongful death under the Federal Employers' Liabil-

ity Act. The deceased conductor was killed when a

freight car on which he was riding during switching

operations was side-swiped by a locomotive on an ad-

joining track after the freight conductor had changed
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two switches lined up for the movement of the loco-

motive and cars on the adjoining track, in violation of

a railroad rule. In affirming a judgment dismissing

the complaint entered on the direction of a verdict

at the close of the evidence, L. Hand, Circuit Judge,

speaking for the Court, said:

**Tlie plaintiff insists that there was a question
of fact about the meaning of the rule; that is,

that the jury might have found that Train No.
52 had 'stopped.' But the meaning is perfectly

plain; it is that unless the movement for which
the switches have been 'lined-up' shall be over,

so that that 'line-up' will not be needed any more,
they shall not be touched without consent. That is

so plainly the common-sense of the matter that

no jury should be allowed to find otherwise. We
do not indeed find in the record explicit testi-

mony that Van Derveer knew that the locomotive
was to drop the rear nineteen cars and go back
to 'Running Track No. 1'. But the fact was so

and for that reason he could not have 'made sure'

of the contrary. Besides, the operation was plain-

ly drilling in the yard and the locomotive would
normally go back to the thirty-five cars on the

running track. Indeed the plaintiff has not ar-

gued otherwise. Therefore the only question is

whether Van Derveer 's breach of the rule bars

the action.

When an injury to one employee results from
the combined fault of himself and a fellow-work-
er, the damages are divided (section 53, title 45,

U. S. Code (45 U. S. C. A., Sec. 53)) ; but an ex-

ception has gi'own up when the injured employ-
ee's fault is the violation of a rule or an ex-

press instruction. Great Northetyi R. Co. v. Wiles,
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240 U. S. 444, 36 S. Ct. 406, 60 L. ed. 732, is

scarcely an instance, though sometimes cited as

such. It is better classed as a case where the in-

jured person, having before him the consequences
of another's fault, does not do what he can to

avoid them. The exception first appeared, so far

as we can find, in Frese v. Chicago B. d; Q. R.
Co., 263 U. S. 1, 44 S. Ct. 1, 68 L. ed. 131, where
a locomotive driver failed to stop his train at a

crossing, as required by a rule of the road. He
w^as of course on the right side of his cab and
his fireman was on the left, whence came the

colliding train; the court seemed to think it

doubtful whether the fireman had kept a bad
lookout, but went on to say that since the duty
was primarily the driver's, it was irrelevant

whether he had or not. It has at times been
questioned whether the decision should not be lim-

ited to situations where the injured person is the

superior of the other employee on whose fault he
must rely to recover.

That would explain not only Frese v. Chicago,
B. d Q. R. Co., supra, but Unadilla Valley Ry Co.

V. Caldine, 278 U. S. 139, 49 S. Ct. 91, 73 L. ed.

224, because the deceased conductor directed the
driver to go on, contrary to the rule. True, the
dispatcher was also negligent in that case in fail-

ing to tell the conductor that the train with which
he collided was approaching, but the court said

that the message would have merely given the

conductor another motive to obey the rule. It is a
little hard to see why that might not have been
enough to have induced obedience, but if the con-
trary was intended, the decision is consistent with
the supposed gloss. When the same accident was
before us in Unadilla Valley Ry. Co. v. Dihhle,
31 F. (2d) 239, we applied the doctrine to the
driver whom the conductor had directed to break
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the rule; and that was plainly wrong if the doc-

trine is limited as suggested. In Davis v. Ken-
nedy, 266 U. S. 147, 45 S. Ct. 33, 69 L. ed. 212, it

did not appear that the negligent fellow workers

were under the driver's authority, and almost

certainly they were not; therefore it also seems

contrary to the limitation. The Sixth Circuit held
the same thing in Southern Ry. Co. v Hylton
(C. C. A.) 37 F. (2d) 843, and we did so again
in Paster v. Pennsylvania R. R., 43 F. (2d) 908.

SoutJiern Ry. Co. v Yotmghlood, 286 U. S. 313,

52 S. Ct. 518, 76 L. Ed. 1124, turned upon the

absence of any other negligence than the de-

ceased's. In Rocco v. Lehigh Valley R. Co., 288
U. S. 275, 53 S. Ct. 343, 77 L. Ed. 743, the de-

ceased had failed to ask the position of a train that

he was to meet as required by a rule, though had
he learned where it was he might rightfully have
gone on to meet it. This fault was treated as only
an element in determining his general negligence

;

but if the rule had directed him to wait where he
was, Roberts, J. says (288 U. S. 275, at page 279,

53 S. Ct. 343, 77 L. Ed. 743), that the action

would have failed. Thus there is no such gloss as

that we have been discussing, and the doctrine is

merely that if the injured employee has contrib-

uted to his injury by the breach of a rule or an
instruction ad hoc, he cannot recover. By reason
of the phrase, 'Contributory negligence,' in sec-

tion 53 (45 U. S. C. A.), it might have been pos-

sible to put such an exception on the ground that

indiscipline is not 'negligence', a word more
properly confined to inattention to one's safety.

But that has never been suggested as the reason,

and we should hesitate to ascribe it to the court.

Moreover, it is not in any case our province to do
more than ascertain the extent of the doctrine.

We are satisfied that it speaks generally, what-
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ever the reason, and that the judge was right to

direct a verdict. Judgment affirmed."

Appellant has not quoted from all of the cases

heretofore cited since it does not wish to unduly

lengthen this brief; suffice it to say, however, that

all involve specific rule violations.

Concluding this portion of the argument, appellant

states categorically that counsel for appellee, under

the record in this case, will be unable to point to one

single act of negligence on the part of appellant

which could be said to have contributed, in whole or

in part, to the death of Engineer Mel}^

ARGUMENT IN SUPPORT OF MOTION FOR
NEW TRIAL

SPECIFICATION OF ERROR NO. 2

In the several grounds urged in its motion for a

new trial appellant asserted that the verdict and

judgment were contrary to the weight of the evidence

;

that there was no substantial evidence that the de-

fendant was guilty of negligence, which negligence, in

whole or in part, contributed to the death of appel-

lee's husband.

The motion to set aside the verdict and grant a new

trial is addressed to the discretion of the trial Judge

and should be granted even though there be substan-
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tial evidence supporting the verdict if, in his opinion,

the ends of justice so require.

Aetna Cas. & Surety Co. vs. Yeatts, (4th
Cir.) 122 Fed. (2d) 350.

SPECIFICATION OF ERROR NO. 4

That the District Court should have specifically in-

structed the jury in accordance with defendant's Re-

quested Instruction No. 6 is borne out by the follow-

ing language in Atchison, T. & S. F. Ry. Co. vs. Bal-

lard, 108 Fed. (2d) 768:

"A violation of specific rules though, will con-
stitute negligence just as their observance by oth-

ers will, in relation to the violator, constitute, due
care. * * * But where, as here, there is a precise

definition of restricted speed, the question of
what the rule means and requires is a question
of law for the court, and the evidence of plaintiff

himself showing that the train was not proceed-
ing at restricted speed within the definition, it

was the duty of the court to say so, and to in-

struct the jury; that plaintiff was himself negli-

gent in violating the rule of restricted speed;
and that if the jury believed that that violation

was the sole proximate cause of the injury, they
should find a verdict for defendant.

"Appellant, in charge after charge, requested
the court to do this, and in addition, objected to

the form of the general charge. This, instead of
instructing directly upon the rule, as to restrict-

ed speed, its meaning and effect, that it had been
violated, and that its violation was negligence,
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submitted to the jury whether or not it had been
violated, and whether, if it had been, the violation

was negligent. Thus, there was error in submitting
an issue as to the legal effect of the violation of
this rule when it was the duty of the court to di-

rect the jury that its violation by plaintiff would
be negligence. And there was error, too, in failing

to instruct the jury that on the undisputed facts

plaintiff had violated it."

SPECIFICATION OF ERROR NO. 5

The submission to the jury of the question of the

alleged failure on the part of appellant to furnish the

engineer with a safe place to work was not justified

by the evidence. Since there was no defect in the

mechanical equipment nor in the roadbed, the engi-

neer had been furnished with a safe place in which

to work.

SPECIFICATION OF ERROR NO. 6

The alleged violation of Operating Rules 99, 101

and 108 should not have been submitted to the jury.

These rules refer to operation of trains outside of

yard limits. This is borne out by a reading of the

rules themselves as contrasted with Rule 93 and like-

wise by the testimony of plaintiff's so-called expert,

Maury, hereinbefore quoted.

This contention finds support in the following lan-

guage from the Atchison case:

i.
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"We think it quite plain, too, that Rules 93-99,

are not in conflict with, but are complementary
of, each other. Rule 99 is general. Rule 93 is par-
ticular. Rule 99 applies to every case except that
dealt with in Rules 93 and D-153. Those rules

control special cases. It was not .necessary, there-

fore, for the crew of 1146-East, to put out sig-

nals, look out for or otherwise protect against
Extra 1146, wdthin the yard limits of Hagerman.
The case did not come under Rule 99, providing:
'When a train stops under circumstances in which
it may be overtaken by another train,' for under
Rule 93 and D-153, there were no circumstances
under which 1146-East might be overtaken by
Extra S-41. The responsibility for avoiding a col-

lision was on plaintiff's train and not on 1146-

East. Its crew was expressly excused from pro-

tecting against the following train. It was error

to submit the question of the negligence of its

members to the jury."

Rules 93 and 99 above referred to are substantiaHy

similar if not identical with Rules 93 and 99 in the

case at Bar.

SPECIFICATION OF ERROR NO. 7

I
The Court should have sustained appellant's ob-

jection to the introduction of expert testimony

|L through the witness, Maury, touching the meaning

and application of the several operating rules in ques-

tion. These rules were not in conflict ; they were clear

and unambiguous. In this connection we again refer

to the Atchison case:

'*A careful consideration of the evidence con-
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vinces us that the rule requiring an engineer to

operate his train at restricted speed within yard
limits is, in the light of the definition in the rules

not 'very indefinite,' but most definite; that

Rules 93 and D-153 are not in conflict with Rule
99, but complementary thereof. We think it quite

plain, too, that within the authorities, Little Bock
d M, R. Co., V. Barry, 8 Cir., 84 Fed. 944, 43
L. R. A. 349; Southern By. v. Hylton, 6 Cir., 37

F. 2d, 843; they imposed a specific duty upon
plaintiff to watch out for the train ahead, with-

in the yard limits, and to so run his train that he
could stop it when necessary to avoid running
into the train ahead. They imposed no duty on the

train crew ahead to look out for him.''

CONCLUSION

But one conclusion can be drawn from the undis-

puted evidence and from the uncontroverted physical

facts disclosed by the record, viz: that the death of

Engineer Mely was due solely and alone to his viola-

tion of Rule 93. In any event, appellant assuredly is

entitled to a new trial for the reasons hereinbefore

stated.

Dated at Spokane, Washington, this 8th day of

January, 1954.

Respectfully submitted, y|

Cannon, McKevitt & Fraser

Vernor R. Clements

Attorneys for Appellant.
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FACTUAL OUTLINE
The colhsion which gave rise to this action for dam-

ages occurred at the hour of 11:30 A. M. on November

11, 1951. on the Spokane-East Lewiston Division of the

Northern Pacific Railway about three-fourths of a mile

west from the Station of Arrow, Idaho, between a train

known as "E^tra 6015 East," consisting of a four unit

diesel, with 15 cars attached, and a train known as

"Extra 1648 East," consisting of an engine with 86 cars

attached. Neither train was operating on a regularly

prescribed schedule, but train 6015 East was then being

operated under special train orders issued by the train

dispatcher located at East Lewiston, Idaho. (R. 80.)



The evidence shows without confHct that train 6015

East was started from East Lewiston, Idaho, under train

orders reading:

"Engine N. P. 6015 run extra, East Lewiston to

AiTow, will not register at Spalding, number 661

has passed Spalding." (R. 80.)

The train order made no mention of train 1648 East,

and the crew of train 6015 East proceeded under said

train order without any knowledge on the part of the

crew members that train 1648 East was ahead on the same

track (R. 80) and without any knowledge on the part

of the crew members of train 1648 East that train 6015

East was following. (R. 51.) Such is the undisputed

evidence in this case.

It is alleged in the complaint (R. 5), and admitted in

the answ^er (R. 10), that A. E. Mely was the engineer of

defendant's engine No. 6015 East, which collided with a

train of cars being hauled by defendant's engine No. 1648

East. Both engines left East Lewiston, Idaho on the

morning of the 11th of November, 1951, engine 1648

East at 9:15 or 9:20 A. M. (R. 39); engine 6015 East

left East Lewiston, Idaho at 10:35 A. M. (R. 41), both

headed in the same direction on a single track railroad,

— (track shown in photographs). None of the crew

members of either train knew of the presence of the other

train upon this single track (R. 50-51 )-(R. 80). The dis-

patcher at East Lewiston delivered the train orders to the

crew of train 6015 East without notifying any of the

crew members that train 1648 East was ahead (R. 80).



At the time engine 6015 East pulled out of East Lewis-

ton, 10:35 A. M. (R. 41), engine 1648 had not arrived

at Arro\\' Station, and did not arrive there until 10:40 or

10:45 A. A[., ( R. 41). There was a dispatcher at East

Lewiston (R. 79) and a station agent at Arrow Station

(R. 47). who could have phoned and determined that

train 6015 East was running extra to Arrow Station. (R.

167-168.) The colHsion occurred at 1 1 :10 A. M., (R. 45).

Train No. 661, mentioned in the train order, was west

bound. (R. 80.)

The box cars on the South siding at Arrow Station

were observed by Mely's crew on the day previous to the

collision (R. 88), and they were in the same position, on

the siding, on the day of the accident (R. 88). The rear

of the West box car on the South siding was 346 feet

west of the rear of the caboose at rest on the main line.

(R. 36.) There were fifty or sixty logging cars at the

rear of the standiiig train No. 1648 East ( R. 44) which

were only 3^ feet in height, or about as high as an

ordinary flat car (R. 44). There were no block signals

on this track. (R. 51), (R. 81.)

The photographs in evidence show that there were

two sharp 'S' curves west of the caboose of train 1648

East which impaired the vision of an approaching engi

neer, such as engineer Mely, of the main track or objects

thereon, as likewise did the brush and trees that were

growing alongside the side track. There being no block

signals (R. 81), the crew of 6015 depended solely on their

senses of sight and hearing to determine obstructions

ahead. The logging cars were obscured by the box cars on



the South siding- (R. 86), and the caboose of train 1648

was not as high as the box cars on the South siding. (R.

139.) In answer to a hypothetical question (R. 141-142),

^lerle C. Myhre (misspelled Maury in transcript), stated

that Rule 108 and Rule 99 here govern the situation pre-

sented (R. 148-149), and also Rule 101 (R. 152). Wit-

ness Myhre explained the circumstances under which

Rule 99 applied (R. 167).

The caboose of train 1648 was 603 feet east of the

West switch (R. 195), and the first curve 42 feet west

of the West switch (R. 194). Appellant's w^itness testi-

fied Mely's train could have been stopped between 700 and

800 feet if going at 30 miles an hour (R. 228-229), but

the evidence shows that Mely had only 645 feet of straight

track in which to stop his train. In making the test run,

appellant's witness said

:

"A. The caboose was on the side track when the

test run was made.

O. Why was the position changed,

A. Well, to avoid a second accident in case they

could not get stopped in the distance they neeeded

—

they did not want another accident.'' (R. 192.)

Mely's train left North Lapwai at 11:04 A. M., (R.

196), the colHsion occurred at 11 :10 A. M. (R. 196). The

distance from North Lapwai to the caboose of train 1648

is 3.1 miles (R. 194). It took engineer Mely six minutes

to travel 3.1 miles, or an average speed of about thirty

miles per hour. He was not traveling within yard lim-

its the full route, and, therefore, may have exceeded a

speed of thirty miles per hour outside yard limits.



A. E. Mely's average earnings for three years previous

to his death amounted to an average monthly wage of

$537.61 (R. 128). His expectancy of life 17.4 years (R.

36). His widow's expectancy of life 20.2 years (R. 36),

and her pecuniary loss by reason of the death of her

husband amounted to $150.00 or $170.00 per month (R.

128). There were no children.

COMMENT ON APPELLANT'S STATEMENT
OF CASE.

On page 5 of appellant's brief it is asserted that certain

material facts are undisputed. We draw to the Court's

attention the fact that there is a dispute as to whether

or not train number 6015 was being operated at restricted

speed prior to the collision, and this regardless of the

speed tape on engine number 6015. The fireman of en-

gine 6015, Frank A. Reisenbigler, testified as follows:

"Q. Was there anything unusual in the speed of

that train that drew vour attention to the speed?

A. No, sir." (R. 79.)

The brakeman of train 6015, A. G. Ferris, testified

as follows:

"Q. Was there anything unusual in the speed of

the train that you noticed?

A. Not that I noticed, or was conscious of, no,

sir." (R. 106.)



OPERATLNG RULES AND GENERAL
INSTRUCTIONS
(Ex. 24; R. 154.)

According to the rule book, Ex. 24, on page 6, under

the heading ''definition," appears the following:

"Train of superior right—a train given precedence

by a train order." (Ex. 24, p. 6.)

RULE "S"—71. reads as follows:

"S-71 : A train is superior to another train by
riejJit, class or direction.

Right is conferred by train order; class and direc-

tion by time-table.

Right is superior to class or direction.

Direction is superior as between trains of the

same class." (Ex. 24, page 39.)

The train order and the operating rules relied upon

by a])pellant are not dissimilar from those construed in

Chicago, R. 1. & P. R. Co. v. Wright, 239 U. S. 548, 36

S. Court. 185; 60 L. Ed. 431, wherein the reasonable-

ness of the rules was submitted to the jury as a question

of fact, and the same is true of the following rules in-

volved in Southern Ry. Co. v. Craig (4 Cir.), 113 Fed.

76.

The Court fully charged on the operating rules intro-

duced in evidence, and other general rules read to the

jury by counsel, and without objection permitted the jury

to take the rule book with them to the jury room (R. 247-

248). Rule 995 reads as follows:

"RULE 995: Train dispatchers will issue train

orders, and v/ill transmit and record them as pre-

scribed by the rules * * *." (Ex. 24, page 212.)



Rule 997 reads as follows

:

"RULE 9'^7
: Train dispatchers must g^uard against

dangerous conditions in train movements and im-

]3roi)er or unsafe combinations in train orders." (Ex.

24, page 212.)

The complaint (R. 7) charged negligence in failure

to give engineer Mel> any warning of the danger ahead.

The train order was an express direction for him to pro-

ceed to Arrow Station and surely caused Mely to rely

upon the implied assurance that, except for opposing

train 661. no other train was on the track. Mely's opera-

tion was in obedience to the train order, and the jury

undoubtedly found him justified in assuming a 'clear

track ahead' with the superior right to run straight

through to Arrow Station. Thus, the dispatcher's train

order might be considered as a fault; it certainly con-

tributed to the collision. Miller v. Central R. Co. of New

Jersey (2nd Cir.) 58 Fed. (2d) 635, 636.

\Ve do not believe this conclusion to 1)e at variance

with the language used by this Court in Atchison, T.

& S. F. Ry Co.. V Seamas (9th Cir.) 201 F. (2d), 140,

where distinction is drawn between negligent conduct and

contributory negligence in regard the right of an employee

to assume that the master has used ordinary care for the

employee's safety. The jury could consider that defendant

was negligent when its dispatcher sent both crews in the

same direction on a single track without telling them

specifically of the presence of the other. Williams v.

Reading Co., 99 Fed. Supp. 960. 962.
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PREFACE.

"Every event is the result of prior causes and itself

the cause of future events."

Beyond the High Himalayas, p. 153,

By Justice William O. Douglas.

APPELLATE REVIEW.
"The focal point of judicial review is the reasonable-

ness of the particular inference or conclusion drawn by

the jury. It is the jury, not the Court, which is the fact-

finding body. It weighs contradictory evidence and in-

ferences, receives expert instructions, and draws the ulti-

mate conclusion as to the facts. The very essence of its

function is to select from among conflicting inferences

and conclusions that which it considers most reasonable."

Tennant v. Peoria & Pekin Union Ry. Co., 321 U.
S. 29; 64 S. Ct. 409, 88 L. Ed. 520.

In actions under the Federal Employers' Liability Act,

"once there is a reasonable basis in the record for con-

cluding that there was negligence which caused the in-

jury, it is irrelevant that fair-minded men might reach

a different conclusion. For then it would be an invasion

of the jury's function for the Appellate Court to draw

contrary inferences, or to conclude that a different con-

clusion would be more reasonable."

Ellis V. Union Pac. R. Co., 329 U. S. 649, 67 S.

Ct. 598, 91 L. Ed. 572.

Although Rule 61 of the Federal Rules of Civil Pro-

cedure is intended primarily for the guidance of the trial

I



court, it seems to l)e the consensus of opinion that this

particular rule should be heeded by the Court of Appeals,

so as to make it effective. AVe cite the following cases

adhering to this principle

:

Ciillis vs. Kevstone Mut. Cas. Co., C. A. Ky., 1949,

172 Fed. (2d) 826; certiorari denied, 70 S.

Ct. 67, 338 U. S. 822, 94 L. Ed. 499.

See also,

DeSanta vs. Nehi Corp., C. A., N. Y., 1948, 171

F. (2d) 696;

Universitv City vs. Home Fire & Marine Ins. Co.,

C. C. A., 'Mo., 1940, 114 F. (2d) 288.

\A'e quote Rule 61

;

"RULF 61. HARMLESS ERROR.
No error in either the admission or the exclusion

of cA'idence and no error or defect in any ruling

or order or in anything done or omitted by the Court
or by any of the parties is ground for granting a

new trial or for setting aside a verdict or for vacating,

modifving or otherwise disturbing a judgment or

order, unless refusal to take such action appears to

the Court inc(MTsistent with substantial justice. The
Court at every stage of the proceeding must diregard

any error or defect in the proceeding wiiich does not

affect the substantial rights of the parties."
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COMPARATH'E XEGLIGE^'CE RULE.

The Court, in Tiller v. Atlantic Coast Line R. Co.. 318

U. S. 54. 63 S. Ct. 444. 87 L. Ed. 610 explained the

Assumption of Risk and contributory negligence doctrine

as applied to the 'primary duty rule' in which contributory

}iegligence through violation of a company rule, became

assumption of risk, when it said on the question of proxi-

mate cause: *Tn this situation the employer's liability

is to be determined under the general rule which defines

negligence as the lack of due care under the circum-

stances ; or the failure to do what a reasonable and prudent

man would ordinarily have done under the circumstances

of the situation or doing what such a person under the

existing circumstances would not have done." Congress

swept into discard with the adoption of the 1939 amend-

ment to the Act the employee's burden from assumption

of risk by whatever name it may be called, and the adop-

tion of this amendment did "establish the principle of com-

parative negligence, which permits the jury to weigh

the fault of the injured employee and compare it with

the negligence of the employer, and. in the light of the

comparison, do justice to all concerned." This learned

opinion demonstrates the fact that even before the 1939

amendment, violation of a company rule amounted only

to contributory negligence but became, through judicial

interpretation, assumption of risk sufficient to bar the

action. Since the assumption of risk doctrine no longer

applies, nothing remains but questions of negligence and

contributory negligence in actions under this particular

Act.
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STATUTORY LA\\\

"Every common carrier by railroad while engaging in

commerce between any of the several States or Terri-

tories, or betv.-een any of the States and Territories, or

])eLween the District of Columbia and any of the States or

Territories, or between the District of Columbia or any
of the States or Territories and any foreign nation or

nations, shall be liable in damages to any person suffer-

ing injury while he is employed by such carrier in such

conmierce, or in case of the death of such emplovee, to his

or her personal representative, for the benefit of the sur-

viving widow or husband and children of such employee:

and, if none, then of such em])loyee's parents: and, if

none, then of the next of kin dependent upon such em-
])loyee, for such injur}- or death resulting in whole or in

part from the negligence of any of the officers, agents

or em]:!loyees of such carrier, or by reason of any defect

or insufficiency, due to its negligence, in its cars, en-

gines, a])pliances, machinery, track, roadbed, works,

boats, wharves, or other ecjuipment. * * *." 45 U. S. C.

A.. 51.

"In all actions hereafter brought against any such com-
mon carrier by railroad under or by virtue of any of the

l)rovisions of this chapter to recover damages for per-

sonal injuries to an employee, or where such injuries have

resulted in his death, tlie fact that the enijjloyee may have

been guilty of contributory negligence shall not bar a

recovery, but the damages shall be diminished by the

jury in p.roportion to the amount of negligence attribut-

able to such employee: provided, that no such employee
who inay be injured or killed shall be held to have been

guilty of contributory negligence in any case where the

violation by such common carrier of any statute enacted

for the safet\' of employees contributed to the injury or

death of such employee." 45 U. S. C. A.. 53.
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"Tliat in any action brou^^ht against any common car-

rier under or I)}- virtue of any of the provisions of this

chapter to recover dama,8^es for injuries to, or the

death of, any of its emplo3'ees, such employee shall not

be held to have assumed the risks of his emploAmient in

any case where such injury or death resulted in whole or

in part from the ne.^lig'ence of any of the officers, ag'ents,

or employees of such carrier; and no emplo3Te shall be

held to have assumed the risks of his employment in any
case where tlie violation by such common carrier of any
statute enacted for the safety of employees contributed

to the injurv or death of sucli cm])lovee." 45 U. S. C. A.,

54.

ARGUMENT.
Wc have carefully checked the cases cited by appel-

lant in support of a reversal of the judgment in this

case, and we state affirmatively to this Court that in

appellant's table of cases there is not one case cited

that was not decided prior to the 1939 amendment to the

Federal Employer's Liability Act, 45 U. S. C. A. 51, et

seq., or when the event occurred after the passage of the

1939 amendment. Every case cited by appellant dealing

with the Federal Employer's Liability Act has application

to the "])rimary duty rule" in which contributory negli-

gence through violation of a company rule or specific

order became assumption of risk, and are the type of

cases which \Nere s^\'e])t into discard with the adoption of

the 1939 amendment to the Federal Employer's Liability

Act, releasing the employee from the burden of assump-

tion of risk by whatever name it was called. Tiller v.

Atlantic Coast Line R. Co., 318 U. S. 54, 63 S. Ct. 444;

87 Law Ed. 610.
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In the decision of the Court of Appeals, Tiller v. At-

lantic Coast Line R. Co., (4th Cir.) 128 Fed. (2d) 420,

the Court rejected the argument that since the doctrine

of assumption of risk had ben abolished, the carrier could

no lonf^er interpose it as a shield against the consequences

of its negligence. The injured employee contended that

by reason of the amendment the carrier could no longer

rely upon a company rule to defeat his action under the

^"uise that the employee had assumed the risk, "in failing

to be on the lookout for his own safety so long as the

train movement was not unusual." On appeal to the Su-

])rcme Court of the United States, Tiller vs. Atlantic

Coast Line R. Co., 318 U. S. 54, 63 S. Ct. 444, 87 L. Ed.

610, the Court rejected all cases decided before the 1939

amendment which dealt with assumption of risk through

violation of Company rules, and the Court said

:

"We hold that every vestige of the Doctrine of

Assumption of Risk was obliterated from the law by
the 1939 amendment, and that Congress, by abolish-

ing the defense of assum])lion of risk in that statute,

did not mean to leave o])en the identical defense for

the master by changing its name to 'non-negligence'."

Further in the same case, and after analyzing the ap-

plication of the "primary duty rule," "promise to re-

pair," "simple tool" and "peremptory order" concepts into

the assumption of risk doctrine, the Court said:

"The adoption of this proposed amendment will, in

cases in ^^'hich no recovery is now allowed, establish

the principle of comparative negligence which per-

mits the jury to \veigh the fault of the injured em-
ployee and compare it with the negligence of the
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employer, and, in the light of the comparison, do
justice to all concerned."

And in the closing paragraphs of that decision, the

Court held:

"\\'e see no reason, so long as the jury system is

the lav; of the land, and the jury is made the tri-

bunal to decide disputed questions of fact, why it

should not decide such questions as well as others,"

Or, as we have put it on another occasion,

"Where the facts are in dispute, and the evidence

in relation to tliem is that from which fair-minded

men may draw different inferences, the case should

go to the jury."

Tiller v. Atlantic Coast Line R. Co., 318 U. S.

54, 63 S. Ct. 444, 87 L. Ed. 610.

Section one of the Act makes the carrier liable in dam-

ages for injury or death "resulting in whole or in part

from the negligence" of any of its "officers, agents, or

employees." The rights which the Act creates are Fed-

eral rights protected by Federal, rather than local rules

of law, and those Federal rules have been largely fash-

ioned from the common law, except as Congress has writ-

ten into the Act different standards.

Hailev v. Central Vermont R. Co., 319 U. S. 350;
63 S. Ct. 1062; 87 L. Ed. 1444.

I
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NEGLIGENCE.
Liability imposed by the Federal Employer's Liability

Act is for negligence of any officer, agent, or employee

of the carrier, or for any defect or insufficiency, due to

the carrier's negligence in its appliances, road-bed, or

other equipment, and is to be determined by the general

rule, which defines negligence as the lack of due care

under the circumstances, or the failure to do what a

reasonable and prudent person would ordinarily have done

under the same or similar circumstances, or doing what

such a person under the same or similar circumstances

w^ould not have done. Tiller v. Atlantic Coast Line R.

Co., 318 U. S. 54; 63 S. Ct., 444, 87 L. Ed. 610.

The railroad maintained no automatic block signal sys-

tem on this particular track (R. 81. Conceding that the

railroad was not negligent in failing to provide a block

signal system, this fact alone would not prevent the jury

from holding the railroad to a greater degree of caution

than if the system was blocked. To subject an employee,

without warning, to unusual dangers not normally inci-

dent to the employment, is itself an act of negligence, and

the jury could hold the employer liable by viewing its

conduct as a whole, especially, as here, where the elements

indicating negligence are closely interwoven and where

each imparts character to the other. Knowledge of dan-

ger may be essential in an unblocked track system while

unnecessary if the system is blocked, and the employee

has a right to assume that the employer has exercised

proper care with respect to providing him a reasonably

safe place to work, and this includes care in establishing
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a reasonably safe system or method of work. The stand-

ard of care is measured by the dangers of the business,

and must be commensurate therewith. The greater the

danger the higher the care.

Blair v. B. & O. R. Co., 323 U. S. 600, 65 S. Ct.

545; 89 L. Ed. 490;

Wilkerson v. McCarthy, 336 U. S. 53; 69 S. Ct.

413, 93 L. Ed. 497;

Chesapeake & Ohio Ry. Co. v. Proffitt, 241 U. S.

462, 36 S. Ct. 620; 60 L. Ed. 1102.

The employer's duty to its employees is to use reason-

able care and prudence to the end that the place in which

they are required to work, and the appliances with which

they work, are reasonably suitable and safe for the pur-

pose and in the circumstances in which they are to be

used. The test is not whether the tools to be used and the

place in which the work is to be performed are absolutely

safe, nor whether the employer knew the same to be un-

safe, but whether or not the employer has exercised

reasonable care and diligence to make them safe, Atlantic

Coast Line R. Co. v. Dixon (5th Cir.), 189 Fed. (2d)

525, and this too becomes imperative and exacting as the

risk increases, Larsen v. Chicago & N. W. R. Co., (7th

Cir.) 171 Fed. (2d) 841. The duty of furnishing the

employee with a reasonably safe place to work is firmly

ingrained in the decisions of our Federal Courts. It is

a continuing one from which the carrier is not relieved

by the fact that the employee's work at the place in ques-

tion is fleeting or infrequent, Bailey v. Central Vt. R.

Co., 319 U. S. 350; 63 S. Ct. 1062; 87 L. Ed. 1444, and
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this, too does not have reference only to the physical con-

dition of the place itself, but also has reference to the

negligent acts of fellow employees, and the Court is re-

quired to charge upon such duty of the employer, regard

less of the lack of allegation in the complaint, because in

law this is known as legal-negligence. Denny v. Montour

R. Co., 101 Fed. Supp. 735, citing Griswold v. Gardner,

(7th Cir.) 155 Fed. (2d) 333, and Bailey v. Central Ver-

mont R. Co., 319 U. S. 350; 63 S. Ct. 1062; 87 L.

Ed. 1444.

It was the duty of the defendant company to the crew

members of both trains, to take reasonable care and pre-

caution to prevent trains on this single track railroad

from colliding, and to exercise reasonable care to notify

or cause to be notified, the operatives of both trains of

the presence of the other train, and to give such orders

as would acquaint the crew members with the conditions

and circumstances then and there presented. Northern

Pacific Ry. Co. v. Mix, (9th Cir.) 121 Fed. 476, 481.

Appellant's brief (pages 22-24) correctly quotes state-

ments of the crew members of each crew showing they

had no knowledge of the other train upon this single track

railroad. Appellant attempts to evade the effect of this

testimony by stating that no duty devolved upon the

Railroad Company to give the crew members notice, but

none of the authorities cited sustain this view. It is al-

leged in plaintiff's complaint (R. 5), that engine 6015

had the right-of-way and was a through-train and the

Court so instructed in regard the allegations of the com-

plaint (R. 238-239), also, a])pellant attempts to evade this
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duty by saying (App. Br. 24) that there was no operating

rule of the Company that required notice to be given to

the crew members. Regardless of operating rules, the

law fixes the duty and the standard of care required to

fulfill the duty, and that standard is what a reasonable

man would or would not have done under the circum-

stances. Appellant further claims (App. Br., p. 24) that

the failure to furnish a safe place to work applies or

refers only to defective train equipment or right-of-way

conditions, but the failure to furnish a safe place to work

refers also to the negligence of any officer, agent, or

employee. Denny v. Montour, 101 Fed. Supp. 735, and

cases therein cited.

A case of particular interest is that of N. Y., N. H.

& H. & H. R. Co. V. Zermani, (1st Cir.), 200 Fed. (2nd)

240, in which the Court held that a jury would be war-

ranted, under the circumstances of the case, in inferring

that the defendant was negligent in its supervision and

conduct of a classification operation. The Court cites

many of the recent cases decided since the 1939 amend-

ment.

To determine whether there was a continuous succes

sion of events leading proximately from fault to injury,

the test is not whether the employee was acting in per-

formance of his duty when injured, l3ut whether his act

was a normal response to the stinmlus of a dangerous

situation created by the fault. New York, C. & St. L. R.

Co. vs. Af folder, (8th. Cir.), 174 Fed. (2nd) 486.

Appellee will now answer each specification of error

in appellant's brief, commencing with Specification of

Error No. 2 (App. Br., p. 46).
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ANSWER TO SPECIFICATION OF ERROR NO. 2

This specification of error is based on the asserted fact

that the judgment was contrary to the weight of the evi-

dence, and that there was no substantial evidence that the

defendant was guilty of negligence which, in whole or in

part, contributed to the death of engineer Mely. Appellee

takes the position, as well as did the lower Court, that

there was a sufficient showing of neghgence on the part

of the carrier, even though engineer Mely might have

been contributorily negligent. As was said in Louisville

& N. R. Co. V. Hood, 149 Ga. 829, 102 S. E. 521, 523

(a case under the Federal Employer's Liability Act) : "If

the defendant was negligent, and negligent in such a way

as to bring about or contribute to the injury, the fact

that the plaintiff failed to exercise diligence, when under

the circumstances by the exercise of diligence, he might

have avoided the injury, in nowise makes his negligence

the sole cause of the injury." Cited in Mumma v. Read-

ing Co., (3 Cir.), 146 Fed. (2d) 215. 218; also citing

Union Pac. Railroad Co. v. Hadley, 246 U. S. 330, 333,

38 S. Ct. 318, 62 L. Ed. 751. 'Tt is only where the al-

leged negligent act or omission on the part of the employee

was the sole proximate cause of his injury, without any

contributing causation on the part of the employer, that

the employee will be denied in toto a right of recovery

under the Federal Employer's Liability Act. See Grand

Trunk AVestern Ry. Co. v. Lindsay, 233 U. S., 42, 47, 49,

34 S. Ct. 581, 58 L. Ed. 838. The Court below ver>

properly refused to enter judgment for the defendant, n.
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o. V. on either of the grounds above discussed."

Munima v. Reading Co. (3rd Cir.) 146 Fed. (2d) 215,

218.

ANSWER TO SPECIFICATION OF ERROR NO. 4.

The Court treated both contestants impartially when it

refused to instruct on each particular rule introduced in

evidence or read to the jury, or on any particular rule,

but instead instructed generally on the questions of duty,

negligence and proximate cause. Appellant's instruction

number 6 (R. 11), pertaining to railroad Rule 93 was

properly refused because it directed the jury's attention

to the fact that Extra 6015 East was an inferior train,

whereas, under the train orderiaf' directing engineer Mely

to proceed to Arrow Station, and the Company rules

making it a train of superior right, the jury had ample

grounds to determine if protection should have been given

as prescribed by Company Rule 99 introduced by appellee,

and, furthermore, failure of the train dispatcher to impart

notice or knowledge to the crew of 6015 that 1648 ^^'as

ahead, stands uncontradicted, as likewise was the dis-

l)atcher's failure to notify the crew of 1648 that train

6015 was following. If the jury determined this failure

to be negligence on the part of dispatcher, which it dou1)t

less did. then the dispatcher's negligence, cannot be ex-

cused by reason of any possible assumption of risk or

contributory negligence on engineer Mely's part in order

to negate an inference that death was due to the em-

ployer's negligence, and the question of proximate cause,

in whole or in ])art, was for the jury. Tennant v. Peoria



21

Union R. Co., 321 U. S. 29, 64 S. Ct. 409; 88 L. Ed. 520.

Northern Pacific Ry. Co. v. Mix (9th Cir.) 121 Fed. 476,

481. Frabutt v. N. Y. C. & St. L. R. Co., 88 Fed. Supp.

821.

Violation of a Company rule for conduct of its em-

ployees, at most, amounts to contributory negligence or

assumption of risk, neither of which is a defense under

the Act. Bocook v. Louisville & N. R. Co., 67 Fed. Supp.

154; McCarthy v. Pennsylvania R. Co., 156 Fed. (2d)

877; certiorari denied. 329 U. S. 812, 67 S. Ct. 635; 91

L. Ed. 693.

The rules of railroad carriers have always been a

source of confusion to the courts. On the first appeal,

Atchison, T. & S. F. Ry. Co. v. Ballard (5th Cir.) 100

Fed. (2d) 162, the Court made a convincing argument

why rules 93 and 99 were in conflict, and why the rule

requiring the engineer to operate his train at "restricted

speed" was very indefinite, but on the second appeal,

Atchison, T. & S. F. Ry. Co. v. Ballard (5th Cir.) 108

Fed. (2d) 768, the same Court, over a strong dissenting

opinion, made a profound argument to the effect that

Rules 93 and 99 w^ere not in conflict, and in light of the

definition the term ''restricted speed" was most definite.

[Prior to his appointment as Secretary of State, John

Foster Dulles made a convincing argument that the

Bricker amendment to the Constitution of the United

States should be adopted, but after he was appointed

Secretary of State, he made just as convincing an argu-

ment why the Bricker amendment should not be adopted.]
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It is hard to do unless one has had practice on "the fly-

ing trapeze." The law of the Atchison case, which arose

prior to the 1939 amendment, has no application to the

law as announced by the Supreme Court of the United

States in the Tiller case.

The jury was instructed that the plaintiff was not

entitled to recover if Mely was negligent, and his negli-

gence was the sole proximate cause of his injuries. We
quote the language of the Court in its instructions to the

jury.

"If you find from the evidence in this case that

under all of the circumstances, engineer Mely failed

to exercise reasonable care for his own safety, then

he was guilty of negligence; and if you further find

that such negligence was the sole proximate cause of

his death, plaintiff is not entitled to recover." (R.

246.)

Special findings ^\ere neither requested by either party,

nor given by the Court to the jury. It is only when the

employee's act is the sole cause,—when defendant's act

is no part of the causation—that defendant is free from

liablity under the Act.

"A rule promulgated by a railroad that a train

entering yard limits must protect itself is contrary

to the contractual obligation of the railroad to pro-

tect its train crews, and cannot be used by the rail-

road as a device to escai)e liability for its breach of

duty to use reasonable care to furnish its employees
with a safe place to work, otherwise the employees
assume all of the risks of their employment contrary
to the 1939 amendment to the Act abolishing the

doctrine of assumption of risk."
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Cato V. Atlantic and C. A. L. Ry. Co. (S. C.)

162 S. E. 239, certiorari denied; 284 U. S.

684, 52 S. Ct. 200, 76 L. Ed. 577.

Under the Act, the negligence of an employee is not a

bar to recovery, but is only a matter affecting the amount

of the recovery. Disobeying a rule of a railroad company

is negligence merely, and not different in its legal effect

than is negligence in other forms. Cross v. Spokane, P.

S. Railway (Wash.) 291 Pac. 336, 341. Certiorari denied,

283 U. S. 821 ; 51 S. Ct. 345, 75 L. Ed. 1436, and whether

the defendant breached its duty of maintaining a safe

place to work, and is thus guilty of negligence, is a

question for the jury.

Wilkerson v. McCarthy, 336 U. S. 53, 69 S. Ct.

413, 93 L. Ed. 497;

Shiffler v. Penn. R. Co. (3rd Cir.) 176 Fed. (2d)
368.

ANSWER TO SPECIFICATION OF ERROR NO. 5

The case of Denny v. Montour R. Co., 101 Fed Supp.,

735, and cases therein cited, is a sufficient answer to this

specification of error.

ANSWER TO SPECIFICATION OF ERROR NO. 6

The case of Southern Railway Co. v. Craig (4 Cir.)

113 Fed. 76, certiorari denied, 187 U. S. 641, 47 L. Ed.

345, wherein the Court stated that notwithstanding the

rules of the company, it was the duty of the crew of the

switch engine to exercise ordinary care in avoiding a

collision with an incoming train, is sufficient answer to
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this specification of error, together with what we have

previously said in answer to Specification of Error Num-

ber 4.

ANSWER TO SPECIFICATION OF ERROR NO. 7

Error is alleged because of the introduction of expert

testimony by witness Myhre (not "Maury"). The lower

Court should be sustained on two theories, that is, ( 1 ) :

The law has been decided against appellant in the case

of Haines v. Reading (3rd Cir.) 178 Fed. (2d) 918.

This was the only question involved in the appeal in that

case; and (2) : For the reason that the Court, when

settling the instructions, offered to instruct the jury to

disregard the expert testimony given in the case, but

counsel for both parties refused the Court's offer, and

thereby each of the parties waived any error that could

possibly arise from the introduction of the expert testi-

mony. The Court in its order denying appellant a new

trial, or a judgment, n. o. v., said:

''However, it is not necessary for the Court to

pass on this question, because the propriety of the

testimony was waived by counsel for both parties

when they refused the Court's offer to instruct the

jury to disregard this portion of the testimony."
(R. 32-33.)

As will be noticed from the order the testimony re-

ferred to was the testimony of the expert witnesses.
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CONCLUSION.
The learned District Judge demonstrated throughout

the trial his thorough grasp and legal understanding of

the modern decisions as applied to the Federal Act, since

the 1939 amendment. There being no conflict in the evi-

dence as to the negligence of the train dispatcher, under

the conditions shown in the record, in failing to notify

each crew of the presence of the other train, the Court,

if the verdict had gone against the plaintiff, would have

been justified in granting her a new trial.

We submit that the authorities cited in appellant's

brief cannot withstand the impact of the law, as stated

in the Tiller, Wilkerson and other cases cited in this

brief. Judgment should be affirmed.

Respectfully submitted,

Paul W. Hyatt,

Weisgerber Bldg.,

Lewiston, Idaho,

Maury, Shone & Sullivan,

33 Hirbour Bldg.,

Butte, Montana,

Attorneys for Appellee
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vs.

TiLLiE Mely, as Administratrix of the

Estate of A. E. Mely, Deceased,

Appellee.

REPLY BRIEF OF APPELLANT

Appellant will reply to the brief of appellee in ac-

cordance with the headings therein set forth. Before

doing so, however, it is deemed necessary to re-state

the four grounds of alleged negligence on the part

of the Railway Company which were submitted for

jury determination. These grounds follow:

(1) Failure to provide A. E. Mely a safe place

to work

;

10) Failure to give A. E. Mely any warning of

any kind whatsoever of the obstruction and danger

ahead, as herein alleged;



(11) Failure to place men, flares or signals to

give warning of said obstruction of said track a rea-

sonable distance from said obstruction so that A. E.

Mely would and could have brought his train to a

stop in ample time to avoid the collision;

(12) Failing to properly protect Train No. 1648

while it was in such obscure position aforesaid, and

in failing to protect Train No. 6015 from colliding

therewith by notice, signal, warning, flares, orders

or any other kind of notice sufficient to warn A. E.

Mely of the obstruction of said main line track.

This necessity arises because appellee has injected

into this appeal issues which were never for jury

determination, either as made by the pleadings or

the evidence in the case. These false issues will be

pointed out in the discussion of the headings above

referred to.

FACTUAL OUTLINE

Under this heading it is said:

***** Train 6015 East was then being operated
under special train orders issued by the Train
Dispatcher located at East Lewiston, Idaho."
(Appellee's Brief, p. 1.) (Italics supplied.)

It is not pointed out wherein this train order, which



appears on page 2 of Appellee's Brief, was special

in its nature. This order merely instructed that this

train be run from East Lewiston to Arrow, and not

through Arrow. On page 3 is found this language

:

''There was a dispatcher at East Lewiston (R.

79) and a station agent at Arrow station (R. 47),
who could have phoned and determined that train

6015 East was running extra to Arrow Station.

(R. 167-168.)"

The Railway Company was not charged specifically

with negligence because of the failure of the dispatch-

er at East Lewiston to have advised the respective

crews of the two trains as to the whereabouts of each

at different times or places, or at all ; neither was the

Railway Company specifically charged with negli-

gence because of the failure of the agent at Arrow

to have made the telephone call above referred to

in the excerpt.

Again on page 3 is found this language:

"There were no block signals on this track."

In this connection reference is made to sub-division

9 of paragraph V of the complaint, wherein the

grounds of alleged negligence are set forth:

** Failure to provide and equip its railroad sys-

tem at the place of collision with a signal block



system to warn plaintiff's decedent of the volun-

tary obstruction ahead, as herein alleged." (R. 7.)

This charge of negligence was withdrawn from

jury consideration. (R. 181.) The inquiiy naturally

arises why does counsel for appellee characterize it

as a fact for consideration by this Court? On page

4 of Appellee's Brief it is said:

**It took Engineer Mely six minutes to travel

3.1 miles, or an average speed of about thirty

miles per hour. He was not traveling within yard

limits the full route, and, therefore, may have

exceeded a speed of thirty miles per hour outside

yard limits." (Italics supplied.)

The inference to be drawn from this language is that

counsel for appellee desires this Court to understand

that within yard limits Mely was operating this train

at 30 miles per hour or less. The undisputed evi-

dence is that 1300 feet from the point of collision

and within yard limits Engineer Mely was operating

his train at a speed of 47 miles per hour. (R. 227.)

(Defts. Ex. 27, Speed Tape on Engine No. 6015.) This

speed of 47 miles per hour was maintained until

Engineer Mely djmamited the train when the caboose

of No. 1648 first came into his line of vision, at which

time he was 980.3 feet westerly thereof. (R. 188.)



COMMENTS ON APPELLANT'S
STATEMENT OF CASE
(Appellee's Brief, Page 5)

"On page 5 of appellant's brief it is asserted

that certain material facts are undisputed. We
draw to the Court's attention the fact that there

is a dispute as to whether or not train number
6015 was being operated at restricted speed prior
to the collision, and this regardless of the speed
tape on engine number 6015. The fireman of

engine 6015, Frank A. Reisenbigler, testified as

follows

:

*Q. "Was there anything unusual in the

speed of that train that drew your attention

to the speed?

A. No, sir.' (R. 79.)

**The brakeman of train 6015, A. G. Ferris, tes-

tified as follows:

*Q. Was there anything unusual in the
speed of the train that you noticed?

A. Not that I noticed, or was conscious
of, no, sir.' " (R. 106.)

Despite the fact that the operating rule required

Engineer Mely to proceed at restricted speed, despite

the fact that he jumped from the locomotive in an

attempt to save his life after he had discovered the

train, despite the fact that after the train had been

dynamited it traveled 980.3 feet and crashed into the



rear of the caboose of No. 1648, counsel would have

this Court believe that there was a factual dispute

as to whether or not the train was being" operated

at restricted speed.

OPERATING RULES AND GENERAL
INSTRUCTIONS
(Ex. 24; R. 154)

(Appellee's Brief, p. 6)

Under this heading we find one of the false issues

injected into this appeal: Counsel for appellee would

have this Court believe that No. 6015 was a *' train

of superior right,** as that phrase is used in the book

of rules. (Ex. 24, p. 6.)

In appellant's opening brief it has already been

pointed out that No. 6015 was an extra train, viz., a

train not authorized by a time table schedule. A train

of superior right is ''a train given precedence by a

train order." (Ex. 24; p. 6.) Undoubtedly counsel

wishes this Court to believe that Train No. 6015 was

superior to Train No. 1648, also an extra train. The

fact is that these were trains of equal classification.

No. 1648 had just as much right to engage in switch-

ing operations within yard limits as No. 6015 had a

right to proceed within yard limits. That No. 6015

was not superior to No. 1648 is shown by the follow-

ing definition in the book of rules:



''Train of Superior Class.—A train given pre-
cedence by time table/* (Ex. 24, p. 7.)

It was not seen fit in Appellee's Brief to call this

definition to the Court's attention. Being an extra

train, No. 6015 was not a time table train, and th'^

same applies to No. 1648.

Reference is made by appellee to Rule S-71 with

the studied intent to convince this Court that No. 6015

was a superior train. The applicability of this rule

was never an issue in this case. Its alleged violation

was never urged in the trial of the case. As pointed

out in appellant's opening brief, the Company was

charged with the violation of but three operating

rules—99, 101 and 108. (R. 39.)

Under the heading above referred to appellee's

counsel states:

***** the operating rules relied upon by ap-
pellant are not dissimilar from those construed
in Chicago, R. I. & P. R. Co. v. Wright, 239 U. S.

548, 36 S. Court, 185, 60 L. Ed. 431, wherein the
reasonableness of the rules was submitted to the
jury as a question of fact, and the same is true
of the following rules involved in Southern Ry.
Co. V. Craig (4 Cir.), 113 Fed. 76."

Appellant quotes syllabus 3 of the Wright decision

:

"Master and servant—employers' liability^-neg-
ligence—rules.
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"3. The running of a switching engine on the
main track through a deep and cui*ved cut with-
in the 3^ard limits at such a rate of speed as to

endanger the safety of an 'extra' which the
switching crew knows may be coming through
the cut on the same track is actionable negli-

gence under the Federal employers' liability act

of April 22, 1908 (35 Stat, at 65, chap. 149, Comp.
Stat. 1913, sec. 8657) whether permitted by the
railway company's rules or not, and rendei^s the
railway company responsible for the killing of

the engineer of the extra in the resulting col-

lision.

"(For other cases see Master and Sei'vant,

II, a, in Digest Sup. Ct. 1908.)"

The rule involved in the Wright case was as

follows

:

'*A11 except first class trains will approach,
enter, and pass through the following named
yards (among them being the yard at Lincoln)

under full control, expecting to find the main
track occupied or obstnicted." ''Yard limits will

be indicated by yard limit boards. Within these

yard limits engines may occupy main tracks, pro-

tecting themselves against over-due trains. Extra
trains must protect themselves within yard
limits."

It would have been more accurate for appellee's

counsel to have said that the facts in the Wright case

are not "dissimilar" to the facts in the case at Bar.

Indeed, the engineer in charge of the switch engine



which caused the damage in the Wright case was in

exactly the same position as Engineer Mely. In the

course of the opinion in the Wright case Mr. Justice

Van Devanter remarked:

"The plaintiffs took the position that the rules,

if regarded as devolving upon one in the in-

testate's situation the measure of responsibility

indicated, and permitting the switching crew to

run their engine through the cut, not under con-
trol, but at high speed, when they knew that they
might meet the other engine, were unreasonable
in that respect. Whether the rules were thus un-
reasonable was submitted to the jury as a ques-

tion of fact over the company's objection that

the question was one of law for the court. The
jury found, as the record plainly shows, that the

rules were unreasonable, and that the switch en-

gine was negligently run at greater speed than
was reasonable in the circumstances. Dealing with
these subjects, the supreme court of the state

said (96 Neb. 87, 146 N. W. 1024) : 'The decedent
was running his engine under full control, with-

in the meaning of the rule of the company. There
was no express rule as to the speed allowed to

the switch engine. Of course, the law requires

that such engine should not be run at an unrea-
sonable rate of speed under the circumstances.

The engineer of the switch engine must have had
a clear view of the approaching engine for at

least 420 feet, and it was run at least 370 feet

of this distance before the collision occurred.

It could have been stopped within a distance of

60 feet unless running at a greater speed than
20 miles an hour ; and, knowing, as the crew of
the switch engine did, that No. 1486 (the extra)
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was in the j^ards, to run at a greater speed than
20 miles an hour in such a locality and under
such circumstances was in itself negligence. In
such a case the court might properly have told

the jury that any rule of the company which per-

mitted such action w^as unreasonable, and the

giving of an erroneous instruction as to the rea-

sonableness of the rules would be without preju-
dice to the defendant.'

"While doubting that the rules, rightly under-
stood, permitted the switching crew to proceed
at a speed which obviously endangered the safety

of the extra, which they knew might be coming
through the cut on the same track, we agree that

if this was permitted by the rules, they were in

that respect unreasonable and void. And in either

case, we think it is manifest that there was ample
evidence of negligence whereon the company
could be held responsible under the act of Con-
gress

"Judgment affirmed.''

We are indebted to counsel for the citation of this

decision. Parenthetically, it might be remarked that

had counsel for appellee been employed to institute

action for the death of Eddie Feehan, the conductor

in charge of No. 1648, unquestionably they would

have urged that Feehan 's death was brought about

by the negligence of Engineer Mely in operating his

train within yard limits at a high and dangerous

rate of speed and in violation of the rule of the com-

pany requiring its operation at restricted speed.
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With reference to Southern Railway Company vs.

Craig, 113 Fed. 76, it is sufficient to set forth syllabi

1,2 and 3:

*'l. Master and Servant—Railroad Trains

—

Mode of Operation—^Avoiding Collisions between
Trains—Ordinaiy Care.

*' Plaintiff's intestate, a railroad conductor on
an extra train, had orders to precede a delayed
regular train into defendant's yards. No instruc-

tions were given to look out for any other train
on entering the yards. Intestate was killed in a
collision with a switching engine in the yards.
No notice of the approach of the extra train had
been given to those on the switch engine. The
company's rules, known to intestate, gave the

right of way to switch engines in the yards, and
required that extra trains must approach and
run through yard limits under full control. The
evidence as to whether intestate's train was un-
der full control was conflicting. The night of
the accident was shown to have been dark and
foggy. Held that, notwithstanding the rules of

the company, it was the duty of the crew of the

switching engine to exercise ordinary care in

avoiding collisions with incoming trains.

"2. Same—Ordinary Care—Instructions.

''An instruction that the crew of the switch-
ing engine should take proper precautions
against collisions with incoming trains, the char-
acter of such precautions to be determined by the
circumstances of the night, the heavy fog, and
the difficulty in hearing and seeing signals, was
correct.
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*'3. Same—Observance of Rules—Question for
Jury.

"The question as to whether intestate observed
the rule of having his train under full control on
entering the yards was for the jury."

On page 6 of Appellee's Brief counsel makes the

bald statement that

*^The Court fully charged on the operating
rules introduced in evidence * * *"

All that the learned trial Court had to say with

reference to rule violation is found in the following

portion of the instructions:

''There has been introduced in evidence what
is designated as Rules * * * 99, 101, 108 and other
general rules read to you from the Consolidated
Code of Operating Rules and General Instruc-

tions. You are advised that these rules are pro-

mulgated by the railroad companies for the safe

operation of their trains and do not have the

effect of law.

''You are further advised that it is for you
to determine whether or not such rules are rea-

sonable and regardless of anj^ violation of the

rules, whether the defendant was negligent in any
manner and whether the negligence was the

proxmate cause of the death of the deceased Mely
and whether the plaintiff Tillie Melv was dam-
aged thereby." (R. 247-248.)

The "reasonableness" of Rule 93 and the attend-
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ing definition of restricted speed relied upon by ap-

pellant was never an issue in the case. Had the

Court given Defendant's Requested Instruction No.

6 (R. 11) it would have at least to some extent fully

charged the jury in this respect. That it was the duty

of the Court so to do has been clearly demonstrated

in the case of Atchison, T. <& S. F. By. Co, vs. Ballard,

108 Fed. (2d) 768, cited in appellant's opening brief,

page 26. The following language in that decision

cannot be over-emphasized:

''Appellant, in charge after charge, requested
the court to do this, and in addition, objected to

the form of the general charge. This, instead of
instructing directly upon the rule, as to restricted

speed, its meaning and effect, that it had been
violated, and that its violation was negligence,

submitted to the juiy, whether or not it had been
violated, and whether, if it had been, the viola-

tion was negligent. Thus, there was error in sub-
mitting an issue as to the legal effect of the vio-

lation of this rule when it was the duty of the
court to direct the jury, that its violation by
plaintiff would be negligence. And there was
error, too, in failing to instruct the jury that on
the undisputed facts, plaintiff had violated if

Again we find counsel for appellee, on pages 6 and

7 of Appellee's Brief, referring to Rule 995 and Rule

997 with the undoubted intent of impressing upon

this Court that there was evidence showing a viola-
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tion of these rules. Again we must point out that

their violation was not pleaded; their alleged viola-

tion was raised for the first time in Appellee's Brief.

Be that as it may, appellant did comply with Rule

995 in that it did issue a train order. No evidence

was introduced which could in any event bring into

application Rule 997 that there existed in the vicinity

of this accident

"dangerous conditions and train movements *****

which required the dispatcher to guard against, nor

did the dispatcher issue

"improper or unsafe combinations in train

orders."

On page 7 of Appellee's Brief this language is

found

:

"The train order was an express direction for
him to proceed to Arrow Station and surely

caused Mely to rely upon the implied assurance
that, except for opposing train 661, no other train

was on the track. Mely's operation was in obe-

dience to the train order, and the jury undoubt-
edly found him justified in assuming a 'clear

track' with the superior right to run straight

through to Arrow Station. Thus, the dispatcher's

train order might be considered as a fault; it cer-

tainly contributed to the collision. Miller v. Cen-
• tral R. Co. of New Jersev, (2nd Cir.) 58 Fed.
(2d) 635, 636."

The answer to this contention is that from the verv
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moment Mely entered the yard limits he was ex-

pressly bound by the provisions of Rule 93 to oper-

ate at restricted speed. He had no right to assume

that there would be no train on the track ahead of

him. It has been pointed out in Appellant's opening

brief that No. 1648 had engaged in switching op-

erations at Arrow Station. Mely was thoroughly

familiar with these operating rules; he was an expe-

rienced engineer. In the General Operating Rules

governing the conduct of employees with reference

to the care required of them is found the following

admonition

:

"They must expect trains to run at any time
on any track in either direction." (Ex. 24, p. 6,)

Here again we have a false issue injected into this

appeal, viz: that the train order was in some manner

misleading. The order is clear and unambiguous; it

simply instructed him to proceed to Arrow. The

Miller case, cited in support of the appellee's conten-

tion, has not the slightest factual similarity to the

case at Bar, nor is it authority for the proposition

that appellant's dispatcher issued a faulty, mislead-

ing or confusing train order. The complaint in that

case charged negligence on the part of the conductor

in ordering the deceased engineer to proceed to a cer-



16

tain station without the conductor ascertaining

whether there was any opposing train, thereby caus-

ing the engineer to rely upon the implied assurance

that none would be met on the way. The collision in

the Miller case did not occur within yard limits. As

pointed out in appellant's opening brief, the Miller

case is authority for its position that the sole cause

of Mely's death was his disobedience of Rule 93. We
invite the Court's attention to the language from the

Miller decision quoted on page 89 of appellant's open-

ing brief, wherein the distinction between trains op-

erating wdthin and without ,yard limits is clearly de-

fined. Referring to the facts in the Miller case, the

Court of Appeals of the Second Circuit used this

language

:

*'It seems to us that the situation involved two
concurring acts of contributory negligence and
was not one where the employee has disobeyed
the rule and is 'primarily' responsible."

In further support of the false issue that

''The dispatcher's train order might be consid-

ered as a fault; it certainly contributed to the

collision." (Appellee's Brief, p. 7.)

appellee cites the decision of this Court in Atchison

,

T. d S. F. Rij. Co. vs. Seamm, (9th Cir.) 201 Fed.

(2d) 140. We quote syllabi 5 and 6:
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**5. Master and Servant. When a general or-

der is given, an employee must use ordinary care
in its execution, and the giving of the order does
not affect the question whether the servant has
been negligent in his manner of carrying it out,

where there is a choice open to him.

"6. Master and Servant. In action under Fed-
eral Employers' Liability Act, whether plaintiff,

who was knocked from car brake platform which
was out of sight of foreman and engineer but to

which he had climbed after being instructed by
foreman to check brakes on car, knew or should
have known that his choice of a manner in which
to carry out the order exposed him to an unrea-
sonable risk was question for jury. Federal Em-
ployers' Liability Act, Sec. 1, 45 U.S.C.A., Sec.
51.''

What appellee overlooks is that in the Sea/mas

case the injured party complied with a general order

given to him by his superior, while in the instant

case Mely was acting in violation of a special rule

promulgated for his own safety. Also on page 7 of

Appellee's Brief is found this language:

*'The jury could consider that defendant was
negligent when its dispatcher sent both crews in
the same direction on a single track without tell-

ing them specifically of the presence of the other.

Williams v. Reading Co., 99 Fed. Supp. 960,
962."

Denying the motion of defendant railway company

for judgment n.o.v. in the cited case, District Judge
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Clary (U. S. Dist. Ct., E. D. Penn.) used the follow-

ing language:

"The jury was free to believe that the defend-
ant was negligent in failing to provide a safe

place to work, i.e. it could have found that the

road bed was weak and that condition caused the

plaintiff to slip. It is possible, under the evi-

dence, for the jury to have found that plaintiff

did not look and that if he had looked he would
have seen a train in the distance, but that, ab-

sent the weak road bed, he would have negotiated
the crossing safely. This would certainly make
the plaintiff guilt}^ of contributory negligence,

but it leaves to the jury the question of defend-
ant's negligence in permitting a condition to ex-

ist which caused plaintiff to slip and place him
in the position of danger. There is a further
point the jury might have considered, that de-

fendant was negligent in that the foreman, with
specific knowledge that a train was due on Num-
ber 4 track, sent plaintiff* out on an assignment
requiring him to cross the Number 4 track with-

out telling him specifically that a train was due
momentarily on that track."

In connection wdth the alleged negligence of the

dispatcher above referred to, we assume that he would

have discharged his full duty if he had added to the

train order the following language:

"Extra 1648 is stationary on line at Arrow."

What then ? Engineer Mely would have entered the

yard limits at restricted speed. In this connection
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how apt is the language of Mr. Justice Holmes in

Unadilla Valley Ry. Co. vs. Caldine, 278 U. S. 139,

49 S. Ct. 91, 73 L. Ed. 224, referred to and quoted

from at pages 39, 40 and 41 in appellant's opening

brief

:

*' Still considering the case as between the peti-

tioner and Caldine, it seems to us even less pos-

sible to say that the collision resulted in part from
the failure to inform Caldine of the telephone
from train No. 15. A failure to stop a man from
doing what he knows that he ought not to do
hardly can be called a cause of his act. Caldine
had a plain duty, and he knew it. The message
would only have given him another motive for
obeying the ride that he was hound to ohey.'^

PREFACE
(Appellee's Brief, p. 8)

The writer of this brief has not had occasion to

read ** Beyond the High Himalayas" by Justice Wil-

liam O. Douglas. Suffice it to say that the "event"

in the case at Bar was the death of Engineer Mely;

"the cause of that event" was the violation of Rule 93.

APPELLATE REVIEW
(Appellee's Brief, p. 8)

This heading is simply an academic discussion. Ap-

pellant has no quarrel with the general principles

of law announced in the cases cited.
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With reference to Rule 61 of the Federal Rules

of Civil Procedure (harmless error), it is asserted

that the errors specified in the appellant's opening

brief were particularly harmful to appellant. The

action of the trial Court in denying the motion for

judgment n.o.v. or in the alternative for a new trial

was "inconsistent with substantial justice.''

COMPARATIVE NEaLIGENCE RULE

(Appellee's Brief, p. 10)

Appellant is at a loss to understand why appellee

labors the ''assumption of risk" doctrine and the

fact that it was "swept into discard with the adop-

tion of the 1939 amendment to the act * * *"

As this learned Court well knows, prior to the 1939

amendment assumption of risk was a defense that

had to be affirmatively pleaded. Appellant did not

stultify itself by urging it as a defense in the trial

of the case; it contented itself with endeavoring to

establish that the sole and efficient cause of Mely's

death was his violation of an operating rule. We
confidently assert, however, that there was one risk

that Mely did assume, viz: the risk that arose out of

his own negligence.
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STATUTORY LAW
(Appellee's Brief, p. 11)

No comment.

ARGUMENT
(Appellee's Brief, p. 12)

Under this heading appellee asserts that the cases

cited by appellant in its opening brief

*'are the type of cases which were swept into

discard with the adoption of the 1939 amend-
ment to the Federal Employers' Liability Act,

releasing the employee from the burden of as-

sumption of risk by whatever name it was called.

Tiller v. Atlantic Coast Line R. Co., 318 U. S.

54, 63 S. Ct. 444; 87 L. Ed. 610."

Again counsel raises the ghost of assumption of

risk. In none of the opinions handed down since the

1939 amendment to the Federal Act have the Courts

ever relieved a plaintiff under that Act from the im-

perative duty of establishing actionable negligence

before a recovery can be had thereunder. The Fed-

eral Employers' Liability Act has not as yet by ju-

dicial pronouncement become a workmen's compen-

sation act.

NEGLIGENCE
(Appellee's Brief, p. 15)

Appellee again refers to the absence of an auto-

matic block signal. It graciously conceded that
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"* * * the railroad was not negligent in failing

to provide a block signal system."

The argument is made, however, that by virtue of

its absence the jury was not prevented from holding

the railroad to a greater degree of caution than if

the system had been blocked.

Under this heading it is urged that a jury ques-

tion was presented on the failure of the appellant

to furnish a safe place to work. This could only re-

fer to the failure of the dispatcher at East Lewiston

to have given the information to the respective train

crews heretofore referred to. On page 17 of Appel-

lee's Brief it is said:

*'It was the duty of the defendant company to

the crew members of both trains to take reason-

able care and precaution to prevent trains on
this single railroad track from colliding and to

exercise reasonable care to notify or cause to be
notified the operatives of both trains of the pres-

ence of the other train, and to give such orders

as would acquaint the crew members with the

conditions and circumstances then and there pre-

sented. Northern Pacdfic B^j. Co. v. Mioc, (9th

Cir.) 121 Fed. 476, 481."

S^yllabus 5 in the Mix case is enlightening:

''The rules of a railroad directing the action

of the train dispatcher are prima facie evidence

of what is due care on his part and a violation

thereof is prima facie evidence of negligence."
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The following excerpt from the opinion of this

Court in the Mix case is sufficient to indicate how

hard pressed is appellee for authority:

''The objection that the complaint does not
charge the defendant company with any negli-

gence is without merit. It charges that the de-

fendant sent the plaintiff, as brakeman on one
of its trains, along its single track and negli-

gently omitted to give the plaintiff or any of the
crew operating with him notice that it was at

the same time sending another train in the op-
posite direction on the same track, which trains

must necessarily meet wdthin a very short time,

and without making any provision for either

train to take a siding. That is a sufficient aver-
ment of negligence."

Again on page 17 it is said:

*'It is alleged in plaintiff's complaint (R. 5),
that engine 6015 had the right of way and was
a through train and the Court so instructed in

regard to the allegations of the complaint. (R.
238-239) * * *"

This allegation was denied in defendant's answer.

(R. 10, Par. 2.) It is true that the Court instnicted

the jury with reference to this allegation. It is like-

wise true that the Court instructed that the defend-

ant had denied it. It is also true that no evidence

was introduced by plaintiff to sustain this allegation.

On page 18 of Appellee's Brief it is said:
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"Appellant further claims (App. Br., p. 24)
that the failure to furnish a safe place to work
applied or refers only to defective train equip-
ment or right of way conditions, but the failure

to furnish a safe place to work refers also to the

negligence of any officer, agent, or employee.
Denny v. Montour, 101 Fed. Supp. 735, and cases

therein cited."

Appellee distorts the language of Appellant's Brief.

What was said was this:

"As to the alleged failure of the appellant com-
pany to furnish the deceased with a safe place
to work, suffice it to say that this could only
refer to defective train equipment or right of
way conditions." (Appellant's opening brief, p.

24.)

The Montour case cited by appellee contains this

language

:

"Plaintiff believed it was his responsibility

under the rules and regulations which governed
his duties to protect the property of the company
and he endeavored to open the angle cock, which
was a mechanical contraption on the last car,

which by opening would have caused an emer-
gency stop. Difficulty arose with this piece of

equipment and as a result thereof due to the fail-

ure of the equipment to work and the failure of

the engineer to stop the train after due notice

had been given, plaintiff was pinned between the

two cars.

"Plaintiff had reasonable cause to believe the

engineer would stop the train.
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**It is not contributory negligence for a plain-
tiff to expose himself to danger in a reasonable
effort to save the property of the railroad from
harm and damage. Re-statement of the Law,
Torts, Sec. 472.

**Whether or not the actions of plaintiff

amounted to contributory negligence in view of
the circumstances was for the jury.

''There was ample evidence to require submis-
sion to the jury the question of whether or not
the negligence of the engineer in failing to

promptly heed the signal and to bring the train

to a prompt stop, coupled with the failure of
the emergency valve to work properly, which fac-

tors combined to make the place where plaintiff

was working unsafe, in whole or in part caused
plaintiff's injury.

*'It is not unreasonable to conclude that the

conditions under which the plaintiff was required
to do his work and the manner in which his fel-

low employees performed the responsibilities of
their assignment constituted an unsafe and dan-
gerous working place and that such conditions
were a proximate cause of the accident in whole
or in part.

** Furthermore, there is evidence in the record
to show that the defendant did not provide rea-

sonably safe appliances with which to work which
was a proximate cause of the accident.*'

ANSWER TO SPECIFICATION OF
ERROR NO. 2

(Appellee's Brief, p. 19)

What has heretofore been said establishes that the
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verdict and judgment were clearly contrary to the

weight of the evidence. It is asserted that the evi-

dence clearly establishes that Mely's negligence was

the sole and proximate cause of his death within the

meaning of the decisions cited in Appellee's Brief.

ANSWER TO SPECIFICATION OF
ERROR NO 4

(Appellee's Brief, p. 20)

Under this heading appellee takes the position that

Appellant's requested Instruction No. 6 was properly

refused because

:

, *'it directed the jury's attention to the fact that

Extra 6015 East was an inferior train, whereas,
under the train order directing Engineer Mely
to proceed to Arrow Station, and the Company
rules making it a train of superior right, the

jury had ample grounds to determine if protec-

tion should have been given as prescribed by
Company Rule 99 introduced by appellee, and,

furthermore, failure of the train dispatcher to

impart, notice or knowledge to the crew of 6015

that 1648 was ahead, stands uncontradicted, as

likewise was the dispatcher's failure to notify

the crew of 1648 that train 6015 was folio-wing."

The contention that Train 6015 was a train of "su-

perior right" is a pure figment of the imagination

of counsel for appellee. Appellant asserts that it has

alreadv shown that Trains 6015 and 1648 were trains
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of equal classification. They were both extra trains;

they were not running in opposite directions; both

were eastbound trains out of East Lewiston, Idaho.

Appellant feels that with propriety the excerpt from

Appellee's Brief above quoted is garbled language.

The assertion that the jury had ample grounds for

determining if Rule 99 had been violated is utterly

without factual foundation. It has already been

pointed out that Rule 99 refers to operation of trains

outside of yard limits.

The jury in this case did not determine that the

failure of the dispatcher to notify the train crews

was in and of itself negligence. On the contrary, as

shown by the affidavits of eleven jurors filed in sup-

port of the motion for a new trial, they acted under

the mistaken assumption that there was a specific

operating rule of the company that required the dis-

patcher to give such notice. (R. 18 et seq.) Further-

more, not one qualified witness was called to estab-

lish the fact, if it were a fact, that safe, careful and

proper railroading required the dispatcher to give

such notice even in the absence of a specific operating

rule.

Counsel for appellee wrestle mightly in an attempt
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to circumvent the opinion of the Fifth Circuit Court

of Appeals in Atchison, T. c& S. F. Co. vs. Ballard,

108 Fed. (2d) 768. In this regard they bring into

this appeal the so-called conflicting positions on the

proposed Bricker Amendment to the Constitution of

the United States as taken by the distinguished Sec-

retary of State, John Foster Dulles. For what rea-

son appellant is not able to discern, unless it is at-

tempted to indicate that the Fifth Circuit in the

Ballard case blew hot and cold on two separate oc-

casions.

Still dealing mth Appellant's Specification of Error

No. 4, counsel for appellee, on page 22 of Appellee's

Brief, uses this language:

** Special findings were neither requested by
either party, nor given b,y the Court to the jury.

It is only when the emplo.yee's act is the sole

cause,—when defendant's act is no part of the

causation—that defendant is free from liability

under the Act.

'' 'A rule promulgated by a railroad that a

train entering yard limits must protect itself is

contrary to the contractual obligation of the rail-

road to protect its train crews, and cannot be

used by the railroad as a device to escape liabil-

ity for its breach of duty to use reasonable care

to furnish its emplo.yees with a safe place to

work, otherwise the emploj^ees assume all of the

risks of their employment contrary to the 1939
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amendment to the Act abolishing the doctrine of
assumption of risk*

*^Cato V. Atlantic and C. A. L. Ry. Co., (S. 0.)
162 S. E. 239, certiorari denied; 284 U. S. 684,

52 S. St. 200, 76 L. Ed. 577.
*'

Now witness this portion of the opinion in the

Cato case:

**0. C. Cato was employed by the appellants
as a car repairer, under the supervision and con-

trol of R. W. Watson, general foreman of ap-
pellants' yards at Hayne Junction, and on De-
cember 6, 1926, was ordered by appellants to pro-

ceed to track No. 10, and repair the drawhead
of a baggage car which had two days before
been placed on that track. Cato was informed
that the drawhead of the car must be repaired
so it could be taken to the car repair shop of

the Southern Railway Company, about one and
a half miles from Hayne Junction, in Spartan-
burg county, for general repairs.

"It was necessary for Cato to go underneath
the baggage car to perform his duties and, while
there engaged in repairing the car, a switch en-

gine backed into a cut of cars coupled to the
baggage car, underneath which Cato was work-
ing, causing the wheels of the baggage car to pass
over his body, horribly mutilating him, subse-

quently causing his death. Appellants failed to

protect Cato and the other men working upon
the said baggage car with a blue flag, as required
by the agreement entered into between the South-
ern Railway Company, and others, and the Broth-
erhood of Railway Carmen of America, and oth-
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ers, effective March 1, 1926, which superseded
all other rules and agreements up to that date,

copy of which agreement was delivered to Cato
by the railway company, and under the guidance
of which he performed his duties as a car repair-

er for the appellants, and upon which he relied

for protection while repairing the baggage car
upon the said track. The agreements upon which
the action is based provides, among other things:

'' '55. Employees Required to Work Under
Locomotives and Cars.—No employee will be re-

quired to work under a locomotive or car with-
out being protected by proper signals. Where
the nature of the work to be done requires it,

locomotives or cars will be placed over a pit, if

available.'

** *158. Trains or cars, while being inspected
or worked on by train-yard men, will be protected
by a blue flag by day and a blue light by night,

which will not be removed except by men who
place them.'

'' '163. Caraien Sent Out on Road to Perform
Work.—When necessary to repair cars on the
road or away from the shops, carmen will be
sent out to perform such work. Two carmen, or
one carman and an experienced helper, will be
sent to perform such work as putting in couplers,

draft rod, draft timbers, arch bars, truss rods,

and wheels and work of similar character.'

" '175. Miscellaneous.—Except as provided for

under the special rules of each craft, the general
rules shall govern in all cases.'

"

The Cato case was decided by the Supreme Court
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of South Carolina on September 10, 1931. If appel-

lee is quoting from the Cato case, as appears to be

the fact on pages 22 and 23 of the Brief, how could

the Supreme Court of South Carolina in 1931 be

dealing with the 1939 Amendment to the Federal

Employers* Liability Act"?

ANSWER TO SPECIFICATION OF
ERROR NO. 5

(Appelee's Brief, p. 23)

Appellant has heretofore answered this answer to

specification of Error No. 5.

ANSWER TO SPECIFICATION OF
ERROR NO. 6

(Appellee's Brief, p. 23)

Appellee recites that the case of Southern Railwa/y

Compcmy vs. Craig, supra, is sufficient answer to

appellant's specification of Error No. 6.

Appellant has heretofore discussed the Craig case.

ANSWER TO SPECIFICATION OF
ERROR NO. 7

(Appellee's Brief, p. 24)

Resisting this specification of error, which dealt

with the admission of expert testimony offered by
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appellee over appellant's objection, as to the inter-

pretation of operating rules, counsel for appellee

states

:

*'The law has been decided against appellant
in the case of Haines v. Reading, (3rd Cir.) 178
Fed. (2d) 918."

This is a brief per curiam opinion; appellant sets

it forth:

*'This is a civil action brought under the Fed-
eral Employers' Liability Act, 45 U.S.C.A., Sec.

51 et seq., by a railroad conductor who was in-

jured in the course of the shifting of freight

cars in a classification yard of the defendant.
The plaintiff recovered a verdict. Judgment was
entered thereon and the defendant has appealed.
The defendant asserts that the trial judge erred
in admitting in evidence certain of its rules re-

lating to the use of air brakes and the placing
of materials on top of cars and in permitting the

jury to base its verdict on the alleged violation

of these rules. We see no merit in this conten-

tion. The rules in question were identified and
explained as applicable to the facts of the case

by a witness, a retired employee of the defend-

ant, whose 37 years experience as fireman, brake-

man, conductor, assistant yardmaster, yardmas-
ter, general yardmaster and assistant trainmas-
ter obviously qualified him as an expert. Al-

though two employees of the defendant testified

that these rules were not applicable, an issue of

fact with respect thereto was raised which the

trial judge rightly submitted to the jury. The
jury was justified in finding from the evidence
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that the defendant's failure to comply with the
rules in question constituted negligence on its

part which was the proximate cause of the plain-

tiff's injuries. There is, therefore, no merit in

the defendant's contention that there was no evi-

dence to support the verdict."

A second reason assigned against this specification

of error on the part of appellant is the statement in

Appellee's Brief, page 24, that the Court:

** offered to instruct the jury to disregard the ex-

pert testimony given in the case, but counsel for
both parties refused the Court's offer, and there-

by each of the parties waived any error that
could possibly arise from the introduction of the
expert testimony. The Court in its order deny-
ing appellant a new trial, or a judgment n.o.v.,

said:

'' * However, it is not necessary for the Court
to pass on this question, because the propriety
of the testimony was waived by counsel for both
parties when they refused the Court's offer to

instruct the jury to disregard this portion of the
testimony.' (R. 32-33.)

*'As will be noticed from the order the testi-

mony referred to was the testimony of the ex-

pert witnesses."

This was a gratuitous assertion made by the trial

Court in denying the motion of appellant for judg-

ment n.o.v. or in the alternative for a new trial. There

is not a syllable of evidence in the printed record
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apart from the Court's order that appellant refused

the offer of the Court to withdraw this evidence^ the

fact remains that it is in the record over appellant's

objection, and if the Court at some stage of the pro-

ceedings reached the conclusion that the objection was

well taken, then, of its own motion, the Court should

have withdrawn the evidence from jury consideration.

CONCLUSION

(Appellee's Brief, p. 25)

Under this heading it is said:

'* There being no conflict in the evidence as to

the negligence of the train dispatcher, under the

conditions shown in the record, in failing to no-

tify each crew of the presence of the other train,

the Court, if the verdict had gone agaist the

plaintiff, would have been justified in granting

her a new trial."

Appellant asserts that we have here now a tacit

admission by appellee that the only actionable negli-

gence on the part of the appellant was the failure of

the dispatcher at East Lewiston to have notified the

crew members of 6015 and 1648 as to the whereabouts

of each other.

This Honorable Court, from a study of the Tran-

script of the Record should reach but one conclusion,
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viz: that appellee was relying for a recovery on the

trial amendment which charged a violation of Rules

99, 101 and 108. In this respect reference is made

to the calling of the expert Myhre. Negligence in

this respect has now been abandoned. In short, ap-

pellee now asserts that the cause of Engineer Mely^s

death was the alleged negligence of the dispatcher

at East Lewiston as hereinbefore referred to. The

entire record indicates that this was but an after-

thought on the part of appellee.

It is respectfully submitted that the sole and effi-

cient cause of the engineer's death was his violation

of Rule 93.

In the alternative, appellant asserts that a new

trial should be granted.

Respectfully submitted,

Cannon, McKevitt & Eraser

Verner R. Clements

Attorneys for Appellant.
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No. 14038.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Ronald J. Corrigan,

vs.

Secretary of the Army, et al.,

Appellant,

Appellees.

APPELLEES' REPLY BRIEF.

Statement of the Case.

The facts of this case are very clear-cut by the Ap-

pellant's own admissions. It appears that the Appellant

Corrigan was summoned by his Selective Service Board

to report for induction on April 15, 1953. Prior to that

time he had never claimed to be a Conscientious Objector

[Tr. 49], In fact, prior to the time of his induction, he

had been a member of the Enlisted Reserves of the

United States Army [Tr. 51]. On the morning of April

15, 1952, Corrigan appeared at the Induction Station at

approximately 9:00 o'clock in the morning. In the fol-

lowing three to four hours Corrigan took a physical exam-

ination and was interviewed by a Sergeant Castaneda.

Corrigan admits that when Castaneda asked him if he

had ever been a Conscientious Objector, he replied "No"

[Tr. 53]. Sergeant Castaneda likewise testified that on

the morning in question he made no report to his supe-
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riors of any Conscientious Objectors appearing in his

interviews [Tr. 27].

By Corrigan's own admission he became a Conscien-

tious Objector while sitting in the room at the Induction

Station [Tr. 49]. It appears, therefore, that he suddenly

sought to claim exemption as a Conscientious Objector

when he became conscious of the fact that the swearing

in proceedings were ending.

Captain Beydler testified that Corrigan's name was

called along with others on the roster [Tr. 17] after the

individuals in the room were advised that the induction

was about to begin. Beydler testified that he heard re-

sponses to every name called [Tr. 17]. Corrigan admitted

that he replied "Here" when his name was called [Tr.

50] and that he made no objection to induction at that

time [Tr. 50].

Corrigan stood up with the other inductees present but

claimed that he did not "step forward." He admits that

due to the congested conditions in the room many of the

other inductees merely shuffled their feet or did nothing

when told to step forward [Tr. 28].

Argument.

All of the issues set forth in the four Specifications of

Error urged by the Appellant in this case can actually be

treated as one simple issue. This issue involves a ques-

tion of fact rather than law. That issue is, did Corri-

gan so conduct himself as to meet the procedural require-

ments for induction, including the "stepping forward"

provided in Section 23, Paragraph 23 of Special Regula-

tion No. 615-180-1 issued by the Department of the

Army on 10 April 1953.
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The court below found as a question of fact that Cor-

rigan responded to his name and took one step forward

[Tr. 23]. This finding of fact may not be upset upon

appeal except upon a showing that it was based upon

no evidence whatsoever. Such is not the case here. While

Corrigan denies that he "stepped forward" he admits to

participating in every other step in the induction proceed-

ings except that one physical act. His other actions are

totally inconsistent with his claim that he did not "step

forward." By his own admission he had never claimed

to be a Conscientious Objector and even on that particu-

lar date had made no claim that he was a Conscientious

Objector when interviewed. Furthermore, he went through

three or four hours of induction preliminaries, took his

place in the induction room, and heard the inducting of-

ficer inform him of the imminence of the induction. After

being advised "You will take one step forward as your

name and service are called and such step will constitute

your induction into the armed service indicated," he re-

sponded when his name was called but says that he did

not move his feet. His actions, however, belie that state-

ment.

If we were to adopt the theory of the Appellant in

this case, it would become absolutely necessary that every

individual being inducted into the armed forces of the

United States would have to step out in plain sight where

the inducting officer could watch to see if he moved his

feet. Otherwise, any of the inductees could claim, like

Corrigan now claims, that although he did everything else

required for induction, he did not move his feet, and

therefore he had not been inducted. This would make

the present induction process absurd.



There is one additional very vital factor involved here.

When Corrigan responded to the calling of his name, he

made no protest to his being inducted. While the in-

ducting officer could not see him move his feet because

of the crowded room, the inducting officer could have

heard Corrigan had he made any protest. By Corrigan's

own admission, however, he made no such protest. Under

the circumstances the court below could hardly do any-

thing other than resolve the factual issue against the

Appellant Corrigan.

The Appellant makes a point of the fact that the Court

commented from the bench [Tr. 63] that the Appellant

made up his mind too late. Appellant then contends that

a selectee can make up his mind during the last split

second. However, the evidence here indicates that the

Appellant made up his mind after the induction was an

accomplished fact even though it might have been only a

matter of moments after that event.

The gist of the Appellant's theory in this case is that

he is entitled to be tried as a draft dodger in the criminal

courts of the United States rather than tried as a de-

serter in the military courts. That hardly seems to be

a reasonable or equitable grounds for giving this Appel-

lant any special consideration.
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Conclusion.

It is respectfully submitted that there is no legal issue

involved here and for that reason no legal authorities,

other than the pertinent regulation, are cited. The issue

is one of fact. As an issue of fact, an appellate court

should not upset a finding of the lower court unless there

is a total absence of evidence to support that finding.

Such is not the case here. The inducting officer, and the

court below, had every reason to believe that Corrigan had

submitted to induction into the armed forces. Under

those circumstances, the finding of the court below should

not be disturbed.

Respectfully submitted,

LaughLIN E. Waters,

United States Attorney;

Max F. Deutz,

Assistant U. S. Attorney,

Acting Chief of Civil Division,

Attorneys for Appellees,
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GENERAL COUNSEL'S EXHIBIT No. 1-E

United States of America

Before the National Labor Relations Board

Nineteenth Region

Case No. 19-CA-691

In the Matter of HOME DAIRIES COMPANY

and

TEAMSTERS, CHAUFFEURS, WAREHOUSE-
MEN AND HELPERS OF AMERICA, LO-
CAL No. 483, AFL.

COMPLAINT

It having been charged by Teamsters, Chauffeurs,

Warehousemen and Helpers Union, Local 483, AFL,
hereinafter referred to as the Union, that Home
Dairies Company, hereinafter called Respondent,

has engaged in and is now engaging in certain un-

fair labor practices affecting commerce as set forth

in the Labor-Management Relations Act of 1947, 61

Stat. 136, hereinafter called the Act, the General

Counsel of the National Labor Relations Board, on

behalf of such Board, by the Regional Director for

the Nineteenth Region, acting pursuant to the

Board's Rules and Regulations, Series 6, as

amended. Section 102.15, hereby issues this Com-

plaint and alleges as follows:

I.

Home Dairies Company is, and at all times mate-

rial hereto has been, a corporation incorporated un-

der the laws of the State of Idaho, having its prin-
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cipal place of business at Nampa, Idaho, engaged in

the business of processing and selling dairy prod-

ucts.

II.

In the course of its business as set forth above,

Respondent, during the twelve-month period pre-

ceding July 1952, made total purchases having a

value of approximately $100,000, of which an

amount of $75,000 was purchased from sources out-

side the State of Idaho. During the same period.

Respondent made sales of products valued at ap-

proximately $100,000. All such sales were shipped

directly to customers outside of the State of Idaho.

III.

Teamsters, Chauffeurs, Warehousemen and Help-

ers Union, Local 483, AFL, is, and at all times al-

leged herein has been, a labor organization within

the meaning of Section 2 (5) of the Act.

IV.

The following unit is now, and at all times mate-

rial herein has been, an appropriate unit within the

meaning of Section 9 (b) of the Act:

All inside plant employees, drivers, salesmen, out-

side drivers, and milk haulers who are employed in

Respondent's plants at Nampa and Caldwell, Idaho;

excluding managers, assistant managers, superin-

tendents, office and clerical employees, foremen,

guards, and special employees.

V.

On or about July 18, 1952, and at all times there-

after. Respondent failed and refused to bargain in
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good faith after appropriate demand with the Union
as the exclusive representative of all employees in

the unit described above with respect to rates of

pay, wages, hours of employment or other condi-

tions of employment by, inter alia

:

(a) failing and refusing to meet for bargaining

pur[)oses with the Union until proof of the Union's

claim of majority through an election was furnished

by Respondent

;

(b) embarking upon a campaign designed to

coerce and intimidate its employees with the inten-

tion of destroying the Union's majority;

(c) meeting with an organization known as the

Employees' Committee and attempting to bargain

with it in derogation of the rights guaranteed the

employees in Section 7 of the Act; and

(d) granting to its employees a wage increase

without bargaining or giving notice to the Union.

VI.

On or about July 18, 1952, and at all times since.

Respondent, by its officers, agents, and supervisors,

while engaged in the operations described above,

has interfered with, restrained, and coerced its em-

ployees and is now interfering with, restraining, and

coercing its employees in the exercise of the rights

guaranteed in Section 7 of the Act by, inter alia

:

(a) urging, persuading, and Coercing their em-

ployees by threats of reprisal or promise of bene-

fit to refrain from assisting, becoming, or remain-

ing members of the Union or engaging or continu-

ing to engage in concerted activities for the purpose
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of collective bargaining or other mutual aid or pro-

tection
;

(b) threatening their employees with loss of em-

ployment should they authorize the Union to repre-

sent them in collective bargaining;

(c) promising wage increases if they should re-

pudiate the Union; and

(d) engaging in interrogation of certain em-

ployees about their union affiliation and surveil-

lance of the meetings of the employees with the

Union.

yii.

On or about July 18, 1952, Respondent, by its

officers and agents, while engaged in the operations

described above has dominated and supported the

Employees' Committee by inter alia:

(a) causing its employees to select representa-

tives to the Employees' Committee to meet with the

Employer for purposes of collective bargaining on

behalf of the employees with respect to rates of

pay, wages, hours of employment and other condi-

tion of employment;

(b) meeting with the representatives so chosen

and in engaging in discussion concerning wages,

hours, and working conditions ; and

(c) questioning the members concerning the de-

mands and desires of the employees as to wages,

hours, and working conditions.

VIII.

Employees' Committee is, and at all times herein

mentioned has been, a labor organization within the

meaning of Section 2 (5) of the Act.
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IX.

By the acts described in paragraphs V, VI and

VII, and each of them, and for reasons therein set

forth, Respondent interfered with, restrained, and

coerced its employees in the exercise of their rights

guaranteed in Section 7 of the Act; and by all of

said acts, and each of them. Respondent has engaged

in, and is now engaging in, unfair labor practices

within the meaning of Section 8 (a) (1) of the Act.

X.

By the acts described in paragraph V, and by each

of them, and for the reasons therein set forth. Re-

spondent did refuse and fail to bargain with the

Union as the representative of their employees in

the appropriate unit set forth in paragraph IV,

above, and thereby has engaged in, and is now en-

gaging in, unfair labor practices within the mean-

ing of Section 8 (a) (5) of the Act.

XI.

By the acts described in Paragraph IX, and each

of them. Respondent dominated, supported, and as-

sisted the Employees' Committee, thereby interfer-

ing with the formation or administration of that

labor organization and thereby has engaged in un-

fair labor practices within the meaning of Section

8 (a) (2) of the Act.

XII.

The activities of Respondent, as set forth in para-

graphs V, VI, VII, and VIII, above, occurring in

connection with the operations of Respondent as

described in paragraphs I and II, above, have a
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close, intimate, and substantial relation to trade,

traffic, and commerce among the several states of

the United States and have led and tend to lead to

labor disputes burdening and obstructing commerce

and the free flow of commerce.

XIII.

The aforesaid acts of Respondent constitute un-

fair labor practices affecting commerce within the

meaning of Section 8 (a) (1) (2) and (5) and Sec-

tion 2 (6) and (7) of the Act.

Wherefore, the General Counsel of the National

Labor Relations Board, on behalf of the Board, on

this 17th day of October, 1952, issues this Complaint

against Home Dairies Company, the Respondent

herein.

[Seal] /s/ THOMAS P. GRAHAM, JR.,

Regional Director, National Labor Relations Board,

Region 19.

GENERAL COUNSEL'S EXHIBIT No. 1-G

[Title of Board and Cause.]

ANSWER

Comes now the Home Dairies Company, respond-

ent in the above entitled case, and for its answer to

the complaint specifically denies each and every al-

legation contained therein not hereinafter admitted,

qualified or explained.

I.

Respondent admits paragraph I of the complaint,
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and with reference to Paragraph II respondent

alleges that under the provisions of the Oregon Milk

Control Act milk sold or distributed in Oregon

must be purchased from producers of the State of

Oregon, but in connection with said operation re-

spondent feels that it is entitled to the exemption

provided in section 3 of the National Labor Rela-

tions Act as a business engaged in an agricultural

pursuit and that the employees of the respondent

are, therefore, agricultural laborers.

II.

Respondent admits paragraphs III and IV of the

complaint but denies paragraph V and the whole

thereof, and with reference to sub-paragraph (a)

respondent alleges that it has always been willing,

and is at the present time willing, to bargain with

the duly selected representative of its employees.

Respondent denies sub-paragraph (b) but in con-

nection with sub-paragraph (c) admits that re-

spondent had a meeting at the request of an em-

ployee committee but at said time and place there

was no collective bargaining but a simple request on

the part of the committee that the respondent con-

sider certain grievances and complaints which the

respondent agreed to do.

With reference to subparagraph (d) of paragraph

V the respondent admits that certain necessary wage

increases were given to those employees consistent

with the Company's ordinary business practices and

under the advice of its counsel, said increases hav-

ing been given after the Union failed to carry a

majority in a consent election.
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III.

Respondent denies paragraph VI of the complaint

and the whole thereof and specifically denies sub-

paragraphs (a), (b), (c) and (d), and as to sub-

paragraph (a) alleges that the statements contained

therein are absolutely false and untrue and at no

time did respondent make threats of reprisals

or promises of benefits to its employees in connec-

tion with Union membership or Union activities,

and that in connection with the allegations in para-

graphs (b), (c) and (d) respondent denies all of

said paragraphs and in connection therewith re-

spondent alleges that it was properly advised as to

its legal responsibilities in connection with said sub-

paragraphs and at no time did it violate section 7

or any provisions of the Act.

IV.

With reference to paragraph VII, respondent

denies that it caused the employees to form a com-

mittee or that any committee was chosen at the in-

stance of this respondent for the purpose of engag-

ing in a discussion under collective bargaining, and

in connection therewith respondent alleges that cer-

tain of its employees volunteered to meet with the

Company and to present to the Company certain

grievances and requests and that at said meeting

the Company had its attorney present but upon the

demand of the committee chairman the attorney was

excused and the grievances were presented by the

committee and the same were taken imder considera-

tion.
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Respondent denies paragraph VIII and in con-

nection therewith alleges that said committee has

not qualified as a labor organization within the

meaning of section 2(5) of the Act, nor has said

committee to the knowledge of this respondent reg-

istered its officers or filed its non-communist affi-

davits as provided by law. Respondent denies para-

graph IX and the whole thereof and denies that it

has committed any unfair labor practices under

the meaning of section 8(a)(1) or any other section

of the Act.

V.

Respondent denies paragraphs X, XI and XII,

and with reference to paragraph XII denies that

any acts on the part of respondent have led to or

would lead to labor disputes, and denies paragraph

XIII insofar as said paragraph states that the

respondent has been guilty of unfair labor prac-

tices.

Wherefore, respondent asks that the complaint in

the above entitled action be dismissed.

HOME DAIRIES COMPANY,
/s/ E. A. WESTON,

Attorney.

[Duly Verified.]
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[Title of Board and Cause.]

INTERMEDIATE REPORT AND
RECOMMENDED ORDER

Mr. Paul E. Weil, for the General Counsel.

Mr. F. T. Baldwin, of Boise, Idaho, for the Union.

Mr. Eli A. Weston, of Boise, Idaho, for Respond-

ent.

Before: Martin S. Bennett, Trial Examiner.

Statement of the Case

This proceeding, brought under Section 10 (b) of

the National Labor Relations Act, 61 Stat. 136,

herein called the Act, stems from a charge duly

filed by Teamsters, Chauffeurs, Warehousemen and

Helpers of America, Local No. 483, AFL, herein called

the Union, against Home Dairies Company, herein

called Respondent. Pursuant to said charge the

General Counsel of the National Labor Relations

Board issued a complaint dated October 17, 1952,

against Respondent, alleging that Respondent had

engaged in unfair labor practices within the mean-

ing of Section 8 (a) (1) (2) and (5) of the Act.

Specifically the complaint, as amended, alleged

that on and after July 18, 1952, (1) Respondent had

refused to bargain in good faith with the Union as

the representative of its employees in an appro-

priate unit
; (2) had interfered with, restrained and

coerced its employees by threats of reprisal and

loss of employment if they engaged in union activi-

ties or chose the Union to represent them, by prom-

ising wage increases if the employees would repudi-
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ate the Union, and by interrogating employees and

engaging in surveillance of union meetings; and (3)

had dominated and contributed support to a labor

organization known as "Employees' Committee" by

causing its employees to select representatives to

the Employees' Committee and meeting with said

representatives to discuss wages, hours, and work-

ing conditions. Respondent's answer denied that it

had engaged in the conduct attributed to it by the

complaint and denied that it had engaged in unfair

labor practices.

Pursuant to notice a hearing was held at Nampa,

Idaho, on November 3, 1952, before the undersigned

Trial Examiner, Martin S. Bennett, duly designated

by the Associate Chief Trial Examiner. The General

Counsel and Respondent w^re represented by coun-

sel and the Union by its representative. All parties

were afforded full opportunity to be heard, to ex-

amine and cross-examine witnesses, and to intro-

duce evidence bearing on the issues. At the conclu-

sion of the hearing, the parties were afforded an

opportunity to present oral argument and to file

briefs and proposed findings and conclusions but

waived same.

Upon the entire record in the case and from his

observation of the witnesses, the undersigned makes

the following:

Findings of Fact

I. The business of Respondent

Home Dairies Company is an Idaho corporation

whose principal place of business is at Nampa,

Idaho, where it is engaged in the business of produc-
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ing and selling dairy products. It also maintains an

office at Caldwell, Idaho, 7 miles distant, for the

same purpose. During the year ending in July of

1952, Respondent sold products valued at approxi-

mately $112,500, of which substantially all was

shipped to customers outside the State of Idaho.

The undersigned finds that Respondent is engaged

in commerce within the meaning of the Act.

The corporate stock of Respondent is owned by

5 persons who also constitute a partnership owning

all interest in Woodlawn Dairies, a dairy firm whose

place of business is also at Nampa. This latter firm

has no plant as such and maintains only a small

business office in Nampa. Supervision of both con-

cerns is identical and Woodlawn has but one em-

ployee, a driver, who operates a milk route 6 days

a week. Woodlawn Dairies owns no processing

equipment, but, under an agreement with Respond-

ent, the latter buys, processes, and sells milk to

Woodlawn f.o.b. Respondent's Nampa plant. Wood-

lawn is charged only for the milk, the bottles and

cases being owned by Home Dairies which retains

title and makes no charge for them. Woodland owns

2 trucks but employs only one driver, the other

truck remaining on a stand-by basis. These trucks

are maintained by Respondent for Woodlawn on a

monthly fee basis. Woodlawn also owns some office

equipment which however is utilized by Respond-

ent. Each firm pays the other directly for all serv-

ices rendered.

In view of the foregoing, the undersigned finds

that Home Dairies Company and Woodlawn Dairies
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constitute an integrated unitary enterprise and that

the two firms constitute a single employer within

the meaning of the Act.

II. The labor organization involved

Teamsters, Chauffeurs, Warehousemen and Help-

ers of America, Local No. 483, AFL, is a labor or-

ganization admitting to membership employees of

Respondent.

III. The unfair labor practices

A. The appropriate unit and majority

representation therein

The complaint alleges and Respondent's answer

admits that all inside plant employees, drivers, sales-

men, outside drivers, and milk haulers who are em-

ployed in Respondent's plants at Nampa and Cald-

well, Idaho, excluding managers, assistant managers

superintendents, office and clerical employees, fore-

men, guards, and special employees, constitute a unit

appropriate for the purposes of collective bargaining.

As set forth above. Respondent and Woodlawn

Dairies are an integrated unitary enterprise. The

records warrants a finding that there is a commu-

nity of interest in the working conditions of the one

employee of the latter firm, a driver, and the work-

ing conditions of the employees of Respondent in

the appropriate unit. Accordingly, he is found to be

within said appropriate unit. The undersigned finds

therefore that the above-described unit, which in-

cludes the one employee of Woodlawn Dairies con-

stitutes a unit appropriate for the purposes of col-
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lective bargaining within the meaning of Section

9 (b) of the Act.^

The parties stipulated that the complement of

personnel within the appropriate unit totals 42 in

number. The General Counsel contends however,

and Respondent disputes, that the one employee of

"Woodlawn Dairies, driver Norman Stathopoulos,

should be included in said complement. Having

found the unit urged by the General Counsel to be

appropriate, the undersigned further finds that

Stathopoulos should be included within the unit, this

increasing the unit to 43 in number.

As evidence of its majority, the General Counsel

proposed to offer in evidence 23 cards bearing the

signatures of employees within the aforesaid appro-

priate unit. Respondent then stipulated that the sig-

natures, which included that of Stathopoulos, were

authentic. Other uncontroverted evidence discloses

that 18 of these cards were signed at union meetings

on June 18, July 1 and July 9, 1952. The testimony

indicates that the remaining 5 cards were signed at a

Union meeting on July 24. Under the circumstances,

the undersigned finds that on July 24, 1952, and at

all times thereafter the Union, by virtue of Section

9 (a) of the Act, has been and now is the duly

designated representative of a majority of the em-

ployees in the above-described unit for the purposes

of collective bargaining.

^ In the alternative, it is found that a unit solely of

the employees of Respondent, excluding the one
employee of Woodlawn Dairies, is also appropriate.

As will appear, the question of majority representa-

tion is unaffected by his inclusion or exclusion.
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B. Sequence of events

Insofar as the record indicates, the organizational

campaign described below was the first attempt by

the Union or any other labor organization to or-

ganize the employees of Respondent. Initially, two

employees of Respondent became dissatisfied with

working conditions and were referred to Business

Agent Chester Wuelfken of the Union. Wuelfken

distributed some union application and designation

forms to one of the men and arranged a meeting for

June 18, 1952. On that occasion, he met with some

of the employees of Respondent at a hall and out-

lined union principles and explained organizational

procedure; five or six applications were signed at

that meeting. A second meeting was held on July 1,

at which Wuelfken outlined desirable contract pro-

visions to the assemblage. Other signatures were

procured on this occasion, making a total of 13

signed cards.

That Respondent was aware of the organizational

campaign became apparent on July 1. Jim Muller, a

part owner of Respondent and manager of its main-

tenance department, asked Employee Clyde Clev-

enger how the meetings were going. Clevenger re-

plied that they were proceeding satisfactorily and

Muller stated that he wished to ascertain the cause

of the trouble. Clevender said that the men were

not being reimbursed for working overtime ; that the

drivers assigned to night work, unlike other em-

ployees in the concern, did not receive an increase

or wage differential; and that the men received no

extra pay for working on holidays. Muller replied
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that he wished to get to the bottom of the matter and

that if Clevenger could ascertain why the men were

*' insisting they have the union" he would like to

know the answer in order to ''see if I can iron this

out." Muller, who did not recall speaking to Clev-

enger on this occasion, did not speak to him on the

topic again.

On the same day, Muller asked maintenance man
Gordon Mills to inspect something in a plant build-

ing late in the day and Mills replied that he would

not be returning to the plant inasmuch as he had

planned to attend the Union meeting that evening.

Muller asked Mills to explain the cause of dissatis-

faction among the men and Mills replied that there

were two main issues, namely the desire of the men

for a raise in their hourly rate, or the equivalent

thereof, and payment of time and one-half for over-

time.

On the following day, Muller asked Mills if he

had attended the Union meeting and Mills replied

that he had. Muller pointed out that a contract pro-

viding for time and one-half for overtime would be

too expensive for Respondent. He then stated that

Respondent actually needed but one maintenance

man; Mills, who was one of the two maintenance

men, promptly pointed out that but several days be-

fore Muller had informed Mills that he did not know

how Respondent could catch up with all the work

waiting to be done. Nevertheless Muller stated that

''if we have a Union we just can't afford it and we

are just going to have to lay off some employees." He
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specifically referred to laying off a checker, one

Abbie Roe.^

On July 5 or within several days thereafter, Mul-

ler took still other action to counteract the union

organizational campaign, by forming an independent

company union. According to Mills, Muller con-

vened a group of workers in the maintenance de-

partment and stated that Respondent would like

each department to select a representative to meet

with management. And, according to the imcontro-

verted testimony of employee Clyde Clevenger,

Foreman Leonard Cable informed him that a com-

mittee was to be formed for the purpose of meet-

ing w^ith the stockholders. Muller admitted that he,

together with other representatives of management,

decided to hold a meeting with the men and that he

had ]:)roposed to each division that it select representa-

tives to serve on the committee. The employees

promptly acceded to this request and a committee

was formed with representatives from all divisions

of the company ; it later met with management on or

about July 18.'

^The findings herein are based upon Mills' forth-

right testimony which is substantially uncontro-
verted by Muller. Muller 's testimony on other as-

pects of Mills' testimony is set forth below and was
marked by considerable vagueness and absence of

recollection.

^Muller testified that Mills suggested the forma-
tion of the committee in order to prevent the men
from joining the Union. This testimony is some-
what dubious and moreover, even assuming this to

be so, the fact still is that Respondent, not Mills
proposed this plan to its employees.
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On July 9 the Union held a third meeting among
the employees of Respondent. It was conducted by

Secretary-Treasurer F. T. Baldwin of the Union

and about five cards were signed. A similar meeting

was held on July 24 at which 5 more cards were

signed. On or about July 9, Carroll Lawrence, one

of the owners of Respondent, held a conversation

with employee Gene Hollenbeck, whose testimony

herein is uncontroverted. Hollenbeck explained to

Lawrence that he had not been instrumental in in-

troducing the Union to the plant. After some fur-

ther discussion, Lawrence referred to an employee,

Williamson, who was, according to Lawrence, a slow

worker; Lawrence then stated that '*if they went

Union" he did not see how he could "keep a man
on and pay him time and a half for the extra work."

Lawrence also stated that he had been giving an-

other employee, Abbie Roe, ''a break" by keeping

him on despite his poor vision and that "the Un-

ion would hang on to these men."

On or about July 15, the first contact of manage-

ment by the Union took place when Secretary-

Treasurer Baldwin telephoned Little relative to cer-

tain threats allegedly made to the men. At about this

time, the Union requested the Idaho Department of

Labor to conduct a representation election among

the employees of Respondent. And on July 16, the

Commissioner of Labor for the State wrote to Re-

spondent and announced that such an election would

be conducted on July 18. Respondent was specifically

asked to "designate some official of your Company

to act as an observer for the Employer. We will
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permit the Union to have present one observer."

Apparently Respondent did not agree to the hold-

ing of the election on July 18 and it was cancelled.

The parties later agreed to hold an election on July

26, after the Union threatened to strike.

On or about July 18, at the request of Muller, the

Employees' Committee held a meeting with manage-

ment. Present for Respondent were Muller, Car-

roll Lawrence, Ralph Little, secretary-treasurer and

co-owner of Respondent, and Respondent's counsel,

Eli Weston. Gordon Mills, who was selected by the

employees as chairman of the Committee, objected

at the outset of the meeting to the fact that Re-

spondent had legal counsel present and that the

Committee did not; he stated that the employees

did not wish Weston to participate in the discus-

sion. Weston promptly excused himself and left. The

meeting then commenced with Mills as the spokes-

man for the Committee and all three representa-

tives of management participating.

The discussion promptly turned to a considera-

tion of what the men wanted to have in a contract

;

this appears to have been primarily an improve-

ment in hours and time and one-half for overtime

work. The management representatives stated that

they could not afford to pay more money. Little

then stated that it was unlawful to bargain with

the Committee while the plant was being organized

by the Union but that, according to Mills, ''after

this is all washed aside we can make some adjust-

ments." Similar language was attributed to Little

by Hollenbeck. Muller stated that Respondent was
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contemplating abandoning its route to Cascade on

the ground that it was not profitable. It is note-

worthy that this route was largely a summer route

and that this meeting took place in mid-July. It

would follow, if Respondent did have any bona

fide plans with respect to elimination of this route,

that such plans were directed to the future and did

not create a current issue. This was the first time

the topic was raised with the employees and the

choice of this occasion is significant. To the under-

signed, the raising of the issue at that time is indica-

tive of Respondent's bad faith. The meeting ended

on this note and, will appear, significant imi:»rove-

ments in working conditions were made almost im-

mediately after the Union lost the State election on

July 26.*

On July 18, Secretary-Treasurer Baldwin of the

Union officially wrote to Respondent, announced

that it represented a majority of its employees in

the unit heretofore found to be appropriate, and

asked Respondent to meet with the Union and ne-

gotiate terms of employment. On July 23, Ralph

Little replied to Baldwin and acknowledged receipt

of the July 18 demand. Little stated that, prior to

'recognition, Respondent desired to have the question

of majority determined by an election and offered to

* Findings herein are based upon the credited tes-

timony of Mills and Hollenbeck. MuUer's testimony

concerning the meeting was extremely vague and
unimpressive as to details. Little supported Mills'

version of events leading up to and during the meet-

ing but denied making the last quoted statement at-

tributed to him by Mills ; his denial is not credited.
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consent to same. The Union did file a representation

petition with the Board on July 21 but it was later

withdrawn on August 1. On July 24, the Union held

a fourth meeting and voted to strike if Respondent

did not consent to an election. This position was

conveyed. to Respondent's counsel on July 25 by the

Union ; the consent was forthcoming and an election

was agreed to for July 26.

A representative of the State Commissioner of

Labor, appeared at the plant and held an election

on July 26. He permitted one observer to be present

for the Union, Baldwin its secretary-treasurer. And,

pursuant to the letter asking Respondent to desig-

nate one of its officials as an observer, Ralph Little,

co-owner and secretary-treasurer, served as observer.

The Union lost the election 23 to 17.

It will be recalled that at the meeting with the

Committee on or about July 18 Little informed the

Committee that after matters were adjusted Re-

spondent would "make some adjustments." And,

shortly before the election, James Muller held a sig-

nificant conversation with HoUenbeck. After ascer-

taining from HoUenbeck that the men were dissatis-

fied because of the overtime they were required to

put in on the job, Muller replied that he "thought

they would try to work out something for the fel-

lows, they had been planning on it ... to make up

the difference on that overtime." As stated, the

Union lost the election on July 26. Respondent

within five days instituted a wage increase of $5 per

month for all of its employees, effective August 1.

This was first reflected in the pay check of August
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17 covering the pay roll period of August 1 through

15. At the same time, Hollenbeck's hours and route

were reduced despite the increase in his monthly

salary.

C. Conclusions

1. The 8 (a) (1) and (2) allegations.

The Union commenced its organizational cam-

paign in June and held its first meeting on June

18. Although no contact was made with manage-

ment until mid-June, Respondent promptly and un-

derstandably became aware of this activity in its

plants. Thus, as early as July 1, Manager Jim Mul-

ler interrogated Clevenger concerning the progress

of the union organizational compaign, asking him

to ascertain why the men insisted on having a un-

ion, and stated that he wished to "iron out" the

difficulty. As demonstrated, Respondent soon took

steps to completely by-pass the Union.

On July 2, having been informed on July 1 by

Employee Mills that he was attending the July 1

union meeting, Muller informed Mills, a mainte-

nance man, that operation under a union contract

would prove to be expensive and that Respondent

might have to operate with but one of their mainte-

nance men; this statement overlooked the fact, as

Mills promptly informed him, that Muller but sev-

eral days earlier had commented on the difficulty of

catching up with all the work that was to be done.

Muller also raised the possibility of the layoff of

another employee, a checker. There was no conten-

tion by Respondent that it was faced by an economic

crisis requiring a reduction in force. Nor is there

i
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any evidence that Respondent had considered dis-

charging these employees prior to the advent of the

Union. The undersigned finds therefore that Re-

spondent's statements herein to Clevenger and Mills

constituted interrogation of employees and an at-

tempt to coerce its employees by fear of economic

reprisals if the Union succeeded in organizing them.

A similar pattern was followed by Co-owner Law-

rence, who informed Employee Hollenbeck on July

9 that if the plant "went union" he would have to

eliminate a named employee. Lawrence further

stated that another named employee had been re-

tained by Respondent despite his poor vision, thus

implying that the employee might find his position

less secure if the Union organized the plant. Here,

too, there is no evidence that elimination of this em-

ployee had been contemplated prior to the advent of

the Union. The undersigned finds that this state-

ment was also calculated to and inevitably did coerce

the employees of the Respondent.

Muller's desire to "iron out" matters took con-

crete form on July 5 when, in the face of the union

organizational campaign, he proposed that the em-

ployees form a company union. The employees

promptly complied with this request and an em-

ployees' committee was formed with representation

from all departments.

On July 15, the Union protested to Secretary-

Treasurer Little concerning the interrogation of

employees. And, on or about the morning of July

16, Respondent was on notice that the State Com-

mission of Labor proposed to conduct an election
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among the employees on July 18. Accordingly, on

July 18, the Employees' Committee was convened at

the request of Muller. He raised the possibility of

abandoning one milk route, clearly a threat to the

tenure of the driver thereon, and Little informed

the assemblage that while Respondent could not bar-

gain with the committee while the plant was being

organized, "after this is all washed up we can make

some adjustments." These statements by Muller and

Little constituted both a threat of reprisal and a

promise of benefit, tending to coerce the employees

in their choice of a bargaining representative. The

Union lost the election held on July 26, at which

Secretary-Treasurer Little of Respondent was an

observer. Pursuant to Respondent's promise, the

employees were promptly granted a wage increase

but 5 days later on August 1 ; furthermore, at least

in the case of Hollenbeck, a salaried employee, his

work and hours of work were reduced respite his

pay increase.

As found. Respondent, on learning of the imion

organizational campaign, embarked upon a cam-

paign of interrogation and threats of reprisal to

the employees if they selected the Union as their

representative. Then, in a patent attempt to under-

mine the union organizational campaign, Respond-

ent proposed the formation of an independent em-

ployees' committee, which the undersigned finds

constituted a labor organization, to discuss labor re-

lations. Wrought Iron Range Co., 77 NLRB 487.

This committee, referred to herein as Employees'

Committee was convened by Respondent on July
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18, after Respondent had initially refused to agree

to an election and the question of union recognition

was still imminent, and the employees were prom-

ised improvements in working conditions after the

union organizational campaign w^as disposed of.

And a promise of improved working conditions was

made shortly before the election to Hollenbeck by

Muller. Some days thereafter the employees voted

against the Union by a narrow margin in an elec-

tion at which a company owner improperly served

as an observer. Then, true to its promise. Respond-

ent some days later granted a plant-wide wage

increase, and improved working conditions for at

laest one employee. The evidence is uncontroverted

that the wage increase was given solely as a result

of the promise given to the Employees' Committee

just prior to the election that elimination of the

Union from the plant would be suitably rewarded

by management. Nor does it make any difference

that the wage increase may have been given pursu-

ant to advice that such a procedure was proper

after the election. The fact is that the wage increase

was promised to the men as an inducement for

repudiating the Union, and it is accordingly tainted

by this improper motivation.

The undersigned finds that by the foregoing Re-

spondent has dominated and interfered with the for-

mation and administration of a labor organization

within the meaning of Section 8 (a) (2) of the

Act. This conduct and the other conduct herein-

above found to have been unlawful also constitute

interference with, restraint, and coercion of em-
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ployees within the meaning of Section 8 (a) (1) of

the Act.

2. The 8 (a) (5).

Initially, as to the State election, it may be noted

that a State agency cannot usurp the functions of

the Board in determining the question concerning

the representation of the employees of an employer

engaged in commerce. Thayer Co., 99 NLRB No. 65.

And while an election by a State agency may, in

some circmnstances, be an indication of the choice

of the employees, such weight may not be attached

to it where the clinical conditions uniformly re-

quired by the Board have not been followed. It is

well established that the Board will not permit a

representative of management, and here the facts

show that the representative was a co-owner, to

serve as an observer at an election. The Board will

set aside an election conducted under such circum-

stances. Burrows and Sanborn, 84 NLRB 304;

Parkway Sales, Inc., 84 NLRB 475; and Ann
Arbor Press, 88 NLRB 391. It has felt that the

presence of such representatives would inevitably

have a restraining influence on the freedom of ex-

pression of the employees involved and thus destroy

the desired laboratory atmosphere for representa-

tion elections. And, in any event, the other unfair

labor practices described herein would vitiate even

a Board election held in this context. Accordingly,

the undersigned will not assign any weight herein

to the foregoing election and its results.

It has been found that the Union first acquired

a majority representation among the employees of
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ResiDondent on July 24. It will be recalled that the

initial request for recognition, dated July 18, asked

Respondent to bargain concerning working condi-

tions. Respondent, on July 23, wrote to the Union

for the first time. This letter, sent from Nampa
to the Union office at Boise was presumably deliv-

ered on July 24 or 25; it stated that Respondent

desired to have the majority question determined

by an election. The record is not clear as to whether

this letter was before the Union on July 24 when,

at a union meeting, it voted to strike on July 26 if

Respondent did not consent to an election; the fact

that Respondent had on or about July 16 refused

to agree to the proposal of the State Labor Com-

missioner to hold an election on July 18 no doubt

played a part in this latter decision. In any event,

Secretary-Treasurer Baldwin of the Union tele-

phoned Respondent's counsel on July 25 and in-

formed him that the membership would strike on

July 26 unless Respondent agreed to an election.

The counsel, Eli Weston, returned the call shortly

thereafter and agreed to an election on July 26.

The undersigned is of the belief that the Union,

in pressing for an election on July 25, was renew-

ing the request for recognition which Respondent

had in effect previously refused to grant absent an

election. For originally, the Union had desired rec-

ognition presumably with or without a card check;

Respondent had in effect refused and proposed an

election; and the Union had pressed for the election

which Respondent agreed to on July 25. It is

apparent that, commencing on July 18 and con-
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tinuing thereafter, the Union was primarily inter-

ested in recognition and that its consent to the

election initially proposed by Respondent did not

constitute any alteration of that position. The un-

dersigned finds, therefore, that the demand by the

Union on July 25 for the holding of an election was

in effect a restatement of its initial request for

recognition.

The record discloses that Respondent then uni-

laterally instituted improvements in working condi-

tions on August 1, but 5 days after the election.

This was, however, tainted by the promise made

shortly before the election that elimination of the

Union would result in an improvement in working

conditions. This wage increase is therefore colored

by the unlawful motivation that brought it into

being and it constitutes evidence of a rejection of

the collective bargaining principle. For when the

matter is boiled down to bare essentials, Respond-

ent promised employees benefits for rejecting the

Union and then delivered such benefits pursuant to

its promise.

It is correct that an employer can withhold rec-

ognition from a labor organization possessed of a

majority and require it to demonstrate its major-

ity through an election where the employer's posi-

tion is one taken in good faith. Where, however, the

refusal to grant recognition is predicated on a de-

sire to utilize the intervening period to disrupt

the Union's majority, such refusal is not justified

and constitutes a violation of the duty to bargain.

Joy Silk Mills, Inc., vs. N.L.R.B., 185 F. 2d 732
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(C. A. D. C.) cert. den. 341 U. S. 914; N.L.R.B.

vs. Van Kleeck, 189 F. 2d 516 (C. A. 2); and

N.L.R.B. vs. Consolidated Machine Tool Corp., 163

F. 2d 376 (C. A. 2) cert. den. 332 U. S. 824.

The fact is that Respondent, upon hearing of the

union activities, embarked on a campaign on or

about July 1 calculated to coerce the employees to

refrain from selecting a collective bargaining rep-

resentative. It promptly formed a labor organiza-

tion in the guise of an employee committee; prom-

ised improved working conditions in return for

elimination of the Union; and upon elimination of

the Union, did promptly give employees a wage

increase. This demonstrates that Respondent's pro-

posal of and assent to the election were not moti-

vated by a bona fide doubt as to the Union's

majority and, under the circumstances, the State

election following upon these unfair labor practices

calculated to coerce employees in the selection of

a bargaining representative and conducted under

improper conditions, cannot be of avail to Respond-

ent. See Franks Bros. vs. N.L.R.B., 321 U. S. 702.

That Respondent may have received advice that

it was permissible to grant these wage increases

under the circumstances, does not serve to refute

the preponderance of the evidence that these wage

increases were unlawfully motivated. These increases

were intended by Respondent as its reply to the

Union's desire to bargain collectively. Under the

circumstances, the undersigned finds that on and

after August 1, 1952, Respondent had refused to

bargain collectively with the Union as the collective
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bargaining representative of its employees, thereby

violating Section 8 (a) (5) and 8 (a) (1) of the

Act. N.L.R.B. vs. W. T. Grant Co., . . F. 2(i .

.

(C. A. 9), decided November 10, 1952.

IV. The effect of the unfair labor

practices upon commerce

The activities of Respondent, set forth in Section

III above, occurring in connection with its business

operations described in Section I above, have a

close, intimate, and substantial relation to trade,

traffic, and commerce among the several States and

tend to lead to labor disputes burdening and ob-

structing commerce and the free flow thereof.

V. The remedy

Having found that Respondent has engaged in

certain unfair labor practices, it will be recom-

mended that it cease and desist therefrom and that

it take certain affirmative action designed to effec-

tuate the policies of the Act.

In the view of the undersigned, the unfair labor

practices found above warrant an inference that

the commission of other unfair labor practices may

be anticipated in the future. It will therefore be

recommended that Respondent be ordered to cease

and desist from in any manner interfering with,

restraining, or coercing its employees in the exer-

cise of the rights guaranteed by the Act.

Upon the basis of the foregoing finding of fact,

and upon the entire record in the case, the under-

signed makes the following:
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Conclusions of Law

1. Teamsters, Chauffeurs, Warehousemen and

Helpers of America, Local No. 483, AFL, is a

labor organization within the meaning of Section

2 (5) of the Act.

2. Respondent's inside plant employees, drivers,

salesmen, outside drivers, and milk haulers, exclud-

ing managers, assistant managers, superintendents,

office and clerical employees, foremen, guards, and

special employees, constitute a unit appropriate for

the purposes of collective bargaining within the

meaning of Section 9 (b) of the Act.^

3. Teamsters, Chauffeurs, Warehousemen and

Helpers of America, Local No. 483, AFL, was on

July 24, 1952, and now is, the exclusive repre-

sentative of all employees in the aforesaid appro-

priate unit for the purposes of collective bargaining

within the meaning of Section 9 (a) of the Act.

4. By refusing on August 1, 1952, and at all

times thereafter, to bargain collectively with the

Union as the exclusive representative of the em-

ployees in the aforesaid appropriate unit. Respond-

ent has engaged in and is engaging in unfair labor

practices within the meaning of Section 8 (a) (5) of

the Act.

5. By interfering with, restraining, and coercing

its employees in the exercise of the rights guaran-

teed by Section 7 of the Act, Respondent has

engaged in and is engaging in unfair labor prac-

' This unit of course includes the driver for Wood-
lawn Dairies.
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tices within the meaning of Section 8 (a) (1) of

the Act.

6. By dominating and interfering with the for-

mation and administration of a labor organization,

Respondent has engaged in and is engaging in un-

fair labor practices within the meaning of Section

8 (a) (2) of the Act.

7. The aforesaid unfair labor practices are un-

fair labor practices affecting commerce within the

meaning of Section 2 (6) and (7) of the Act.

Recommendations

Upon the basis of the foregoing findings of fact

and conclusions of law, the undersigned recommends

that Respondent, Home Dairies Company, Nampa
and Caldwell, Idaho, its officers, agents, successors,

and assigns shall:

1. Cease and desist from:

(a) Refusing to bargain collectively with Team-

sters, Chauffeurs, Warehousemen and Helpers of

America, Local No. 483, AFL, as the exclusive

representative of its inside plant employees, drivers,

salesmen, outside drivers, and milk haulers, exclud-

ing managers, assistant managers, superintendents,

office and clerical employees, foremen, guards, and

special employees;

(b) Dominating or interfering with the forma-

tion and administration of Employees' Committee

or any other labor organization;

(c) Recognizing the Employees' Committee, or

any successor thereto as the representative of its

employees for the purpose of dealing with it con-
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cerning grievances, wages, rates of pay, hours of

emx^loyment, or any other conditions of employ-

ment;

(d) In any manner interfering with, restraining,

or coercing its employees in the exercise of the right

to self-organization, to form labor organizations, to

join or assist Teamsters, Chauffeurs, Warehousemen

and Helpers of America, Local No. 483, AFL, or any

other labor organization, to bargain collectively

through representatives of their own choosing, to

engage in concerted activities for the purpose of

collective bargaining or other mutual aid or pro-

tection, or to refrain from any or all of such activi-

ties, except to the extent that such right may be

affected by an agreement requiring membership in

a labor organization, as authorized by Section 8 (a)

(3) of the Act.

2. Take the following affirmative action which

the undersigned finds will effectuate the policies of

the Act:

(a) Upon request, bargain collectively with Team-

sters, Chauffeurs, Warehousemen and Helpers of

America, Local No. 483, AFL, as the exclusive repre-

sentative of all employees in the above-described

appropriate unit, with respect to wages, rates of

pay, hours of employment, or other conditions of

employment, and, if an understanding is reached,

embody such understanding in a written agreement

;

(b) Disestablish and withdraw all recognition

from Employees' Committee as the representative

of its employees for the purpose of dealing with

Respondent concerning grievances, wages, rates of
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pay, hours of employment, or any other conditions

of employment;

(c) Post at its places of business at Nampa and

Caldwell, Idaho, copies of the notice attached hereto

as Appendix A. Copies of said notice, to be fur-

nished by the Regional Director for the Nineteenth

Region, shall, after being signed by a representative

of Respondent, be posted immediately upon receipt

thereof and maintained for sixty (60) consecutive

days in conspicuous places, including all places

where notices to employees are customarily posted.

Reasonable steps shall be taken by Respondent to

insure that said notices are not altered, defaced, or

covered by any other material;

(d) Notify the Regional Director for the Nine-

teenth Region in writing within twenty (20) days

from the date of receipt of this Intermediate Report

and Recommended Order what steps it has taken to

comply herewith.

It is also recommended that unless on or before

twenty (20) days from the date of receipt of this

Intermediate Report and Recommended Order Re-

spondent notifies the aforesaid Regional Director in

writing that it will comply with the foregoing rec-

ommendations, the National Labor Relations Board

issue an order requiring Respondent to take the

aforesaid action.

Dated this 15th day of December, 1952.

/s/ MARTIN S. BENNETT,
Trial Examiner.
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APPENDIX A

Notice to all employees pursuant to the recommen-

dations of a trial examiner of the National

Labor Relations Board, and in order to effec-

tuate the policies of the National Labor Rela-

tions Act, we hereby notify our employees that

:

We Will bargain collectively, upon request, with

Teamsters, Chauffeurs, Warehousemen and Helpers

of America, Local No. 483, AFL, as the exclusive

representative of our employees in the bargaining

unit described below with respect to wages, rates of

pay, hours of employment, or other conditions of

employment, and, if an understanding is reached,

embody such understanding in a signed agreement.

The bargaining unit is

:

All inside plant employees, drivers, salesmen,

outside drivers, and milk haulers, excluding

managers, assistant managers, superintendents,

office and clerical employees, foremen, guards,

and special employees.

We Will disestablish and withdraw all recogni-

tion from Employees' Committee as the representa-

tive of any of our employees for the purpose of

dealing with us concerning grievances, wages, rates

of pay, hours of employment, or other conditions

of employment.

We Will Not dominate or interfere with the for-

mation or administration of Employees' Committee

or any other labor organization.
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We Will Not in any manner interfere with, re-

strain, or coerce our employees in the exercise of

the right to self-organization, to form labor organi-

zations, to join or assist Teamsters, Chauffeurs,

Warehousemen and Plelpers of America, Local No.

483, AFL, or any other labor organization, to bar-

gain collectively through representatives of their

own choosing, to engage in concerted activities for

the purpose of collective bargaining or other mutual

aid or protection, or to refrain from any or all of

such activities, except to the extent that such right

may be affected by an agreement requiring member-

ship in a labor organization, as authorized in Sec-

tion 8 (a) (3) of the Act.

All of our employees are free to become or remain

members of the above-named union or of any other

labor organization.

Dated

HOME DAIRIES COMPANY,
(Employer)

By
(Representative) (Title)

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced,

or covered by any other material.
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[Title of Board and Cause.]

EXCEPTIONS

The respondent in the above entitled ease files

herewith Exceptions and Brief to the Intermediate

Report and Recommended Order upon the following

grounds to wit:

I.

There is no evidence in the record to sustain a

finding that the Union had been voluntarily elected

as the representative of the majority of the re-

spondent's employees.

II.

The evidence fails to support the conclusion that

the respondent engaged in any unfair labor prac-

tices or any program designed to interfere with its

employees in their right to join or not to join the

Union.

III.

There is no evidence in the record to support the

conclusion that the respondent established a com-

pany dominated committee.

IV.

There is no evidence in the record to support the

conclusion that the election was consented to upon

a threat of strike.

V.

The record fails to support the conclusion that

wage and salary increases were made for the pur-

pose of interfering with the Union's activities.
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VI.

The record clearly shows and establishes the fact

that the Union decided that the question of rep-

resentation was to be established through an election

among respondent's employees to be conducted by

the Commissioner of Labor of the State of Idaho.
* * * * *

Respectfully submitted,

HOME DAIRIES COMPANY
/s/ ELI A. WESTON,

Attorney for Respondent.

Residence: Boise, Idaho.

United States of America

Before the National Labor Relations Board

Case No. 19-CA-691

In the Matter of HOME DAIRIES COMPANY

and

TEAMSTERS, CHAUFFEURS, WAREHOUSE-
MEN AND HELPERS OF AMERICA,
LOCAL No. 483, AFL

DECISION AND ORDER

On December 15, 1952, Trial Examiner Martin

S. Bennett issued his Intermediate Report in the

above-entitled proceeding, finding that the Respond-

ent has engaged in and was engaging in certain

unfair labor practices and recommending that it

cease and desist therefrom and take certain affirma-



Home Dairies Company 39

tive action, as set forth in the copy of the Inter-

mediate Report attached hereto. Thereafter, the

Respondent filed exceptions to the Intermediate

Report and a supporting brief.

The Board has reviewed the rulings made by the

Trial Examiner at the hearing and finds that no

prejudicial error was committed. The rulings are

hereby afl&rmed. The Board has considered the

Intermediate Report, the Respondent's exceptions

and brief, and the entire record in the case, and

hereby adopts the findings, conclusions, and recom-

mendations of the Trial Examiner, with the modi-

fications and exceptions set forth below.

As set forth in detail in the Intermediate Report,

the Union first claimed recognition as bargaining

agent on July 18, before it had acquired a majority.

The Respondent replied on July 23, and said that

it desired to have the question of representation

determined by an election. The Union achieved

majority status for the first time on July 24, when

the members decided to strike unless the Respond-

ent agreed to an election. The following day the

Union and the Respondent agreed to a State-con-

ducted election, which took place on July 26, and

which the Union lost. It does not appear that after

acquiring a majority the Union made any demand

upon the Employer other than the request for a

consent election.

The Trial Examiner found that, although the

Union did not represent a majority of the employees

until after the Respondent had already refused to
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grant exclusive recognition, the Respondent never-

theless violated Section 8 (a) (5) of the Act, as

alleged in the complaint. We do not agree. As the

Board has frequently held, an unequivocal demand

for recognition at a time when the union has a

majority in an appropriate unit is a prerequisite

to a finding that there was an unlawful refusal to

bargain.' It is true that by other conduct—including

interrogations, promises of benefit, and establish-

ment of an employee committee to supplant the

Union—the Respondent unlawfully coerced and

intimidated its employees and thereby interfered

with the Union's organizational activity. It does not

follow, however, that the Respondent's various vio-

lations of Section 8 (a) (1) and (2) of the Act, all

of which occurred before the Union had reached its

majority, can be deemed also to constitute a viola-

tion of Section 8 (a) (5).

Accordingly, as neither a demand nor a refusal

were proved at a time when the Union in fact rep-

sented a majority, we find that the record does not

support the complaint allegation of refusal to bar-

gain, and we shall therefore dismiss the complaint

insofar as it alleges a violation of Section 8 (a) (5)

of the Act.^

Order

Upon the entire record in the case, and pursuant

to Section 10 (c) of the National Labor Relations

'Wafford Cabinet Company, 95 NLRB 1407.

' Sam Zall Milling Company, 94 NLRB 749, Re-

versed, 31 LRRM 2514 (C.A. 9), March 17, 1953.
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Act, the National Labor Relations Board hereby

orders that Respondent, Home Dairies Company,

Nampa and Caldwell, Idaho, its officers, agents, suc-

cessors, and assigns shall:

1. Cease and desist from:

(a) Dominating or interfering with the forma-

tion and administration of Employees' Committee

or any other labor organization;

(b) Recognizing the Employees' Committee, or

any successor thereto as the representative of its

employees for the purpose of dealing with it con-

cerning grievances, wages, rates of pay, hours of

employment, or any other conditions of employ-

ment;

(c) In any manner interfering with, restraining,

or coercing its employees in the exercise of the

right to self-organization, to form labor organiza-

tions, to join or assist Teamsters, Chauffeurs,

Warehousemen and Helpers of America, Local No.

483, AFL, or any other labor organization, to bar-

gain collectively through representatives of their

own choosing, to engage in concerted activities for

the purpose of collective bargaining or other mutual

aid or protection, or to refrain from any or all of

such activities, except to the extent that such right

may be affected by an agreement requiring member-

ship in a labor organization, as authorized by Sec-

tion 8 (a) (3) of the Act.

2. Take the following affirmative action which

the Board finds will effectuate the policies of the

Act:
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(a) Disestablish and withdraw all recognition

from Employees' Committee as the representative

of its employees for the purpose of dealing with

Respondent concerning grievances, wages, rates of

pay, hours of employment, or any other conditions

of employment;

(b) Post at its places of business at Nampa and

Caldwell, Idaho, copies of the notice attached hereto

and marked Appendix A.^ Copies of said notice, to

be furnished by the Regional Director for the

Nineteenth Region, shall, after being signed by a

representative of Respondent, be posted immediately

upon receipt thereof and maintained for sixty (60)

consecutive days in conspicuous places, including

all places where notices to employees are custom-

arily posted. Reasonable steps shall be taken by

Respondent to insure that said notices are not

altered, defaced, or covered by any other material;

and

(c) Notify the Regional Director for the Nine-

teenth Region in writing within ten (10) days from

the date of this Order what steps it has taken to

comply herewith.

3. It Is Further Ordered that the complaint be,

and it hereby is dismissed insofar as it alleges that

' In the event that this Order is enforced by a de-

cree of a United States Court of Appeals, there shall

be inserted before the words *'A Decision and Or-
der" the words "A Decree of the United States
Court of Appeals enforcing."
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the Respondent violated Section 8 (a) (5) of the

Act.

Signed at Washington, D. C, June 3, 1953.

PAUL M. HERZOG, Chairman,

JOHN M. HOUSTON, Member,

PAUL L. STYLES, Member,

ABE MURDOCK, Member,

IVAR H. PETERSON, Member.

[Seal] NATIONAL LABOR RELATIONS
BOARD.

APPENDIX A

Notice to all employees pursuant to a decision and

order of the National Labor Relations Board,

and in order to effectuate the policies of the

National Labor Relations Act, we hereby notify

our employees that:

We Will disestablish and withdraw all recogni-

tion from Employees' Conmiittee as the representa-

tive of any of our employees for the purpose of

dealing with us concerning grievances, wages, rates

of pay, hours of employment, or other conditions

of employment.

We Will Not dominate or interfere with the for-

mation or administration of Employees' Committee

or any other labor organization.

We Will Not in any manner interfere with, re-

strain, or coerce our employees in the exercise of

the right to self-organization, to form labor organi-
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zations, to join or assist Teamsters, Chauffeurs,

Warehousemen and Helpers of America, Local No.

483, AFL, or any other labor organization, to bar-

gain collectively through representatives of their

own choosing, to engage in concerted activities for

the purpose of collective bargaining or other mutual

aid or protection, or to refrain from any or all of

such activities, except to the extent that such right

may be affected by an agreement requiring member-

ship in a labor organization, as authorized in Sec-

tion 8 (a) (3) of the Act.

All of our employees are free to become or remain

members of the above-named union or of any other

labor organization.

HOME DAIRIES COMPANY,
(Employer)

By
(Representative) (Title)

Dated

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced,

or covered by any other material.
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In the United States Court of Appeals

for the Ninth Circuit

I NATIONAL LABOR RELATIONS BOARD,
Petitioner,

vs.

HOME DAIRIES COMPANY,
Respondent.

CERTIFICATE OF THE NATIONAL LABOR
RELATIONS BOARD

The National Labor Relations Board, by its

Executive Secretary, duly authorized by Section

102.84, Rules and Regulations of the National Labor

Relations Board—Series 6, as amended, hereby cer-

tifies that the documents annexed hereto constitute

a full and accurate transcript of the entire record

of a proceeding had before said Board, entitled,

''In the Matter of Home Dairies Company and

Teamsters, Chauffeurs, Warehousemen and Help-

ers of America, Local No. 483, AFL," the same

being known as Case No. 19-CA-691 before said

Board, such transcript including the pleadings and

testimony and evidence upon which the order of the

Board in said proceeding was entered, and includ-

ing also the findings and order of the Board.

Fully enumerated, said documents attached hereto

are as follows:

(1) Order designating Martin S. Bennett Trial

Examiner for the National Labor Relations Board

issued November 3, 1952.
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(2) Stenographic transcript of testimony taken

before Trial Examiner Martin S. Bennett on No-

vember 3, 1952, together with all exhibits introduced

in evidence.

(3) Copy of Trial Examiner Martin S. Bennett's

Intermediate Report and Recommended Order dated

December 15, 1952 (annexed to item 7 hereof)

;

order transferring case to the Board, dated Decem-

ber 15, 1952, together with affidavit of service and

United States Post Office return receipts thereof.

(4) Respondent's letter dated December 22, 1952,

requesting extension of time to file Exceptions and

Brief.

(5) Copy of Board's telegram dated December

29, 1952, granting all parties extension of time to

file Exceptions and Briefs.

(6) Respondent Company's Exceptions to the

Intermediate Report received January 15, 1953.

(7) Copy of Decision and Order issued by the

National Labor Relations Board on June 3, 1953,

with Intermediate Report annexed, together with

affidavit of service and United States Post Office

return receipts thereof.

In Testimony Whereof, the Executive Secretary

of the National Labor Relations Board, being there-

unto duly authorized as aforesaid, has hereunto set

his hand and affixed the seal of the National Labor
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Relations Board in the city of Washington, District

of Columbia, this 22nd day of September, 1953.

[Seal] /s/ FRANK M. KLEILER,
Executive Secretary, National

Labor Relations Board.

[Endorsed]: No. 14039. United States Court of

Appeals for the Ninth Circuit. National Labor

Relations Board, Petitioner, vs. Home Dairies Com-

pany, Respondent. Transcript of Record. Petition

for Enforcement of Order of the National Labor

Relations Board.

Filed: September 24, 1953.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14039

NATIONAL LABOR RELATIONS BOARD,
Petitioner,

vs.

HOME DAIRIES COMPANY,
Respondent.

PETITION FOR ENFORCEMENT OF AN
ORDER OF THE NATIONAL LABOR

RELATIONS BOARD

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit:

The National Labor Relations Board, pursuant

to the National Labor Relations Act, as amended

(61 Stat. 136, 29 U. S. C, Supp. V, Sees. 141, et

seq.), hereinafter called the Act, respectfully peti-

tions this Court for the enforcement of its Order

against Respondent, Home Dairies Company,

Nampa and Caldwell, Idaho, its officers, agents,

successors, and assigns. The proceeding resulting in

said Order is known upon the records of the Board

as "In the Matter of Home Dairies Company and

Teamsters, Chauffeurs, Warehousemen and Helpers

of America, Local No. 483, AFL.," Case No. 19-CA-

691. In support of this petition the Board respect-

fully shows

:

(1) Respondent is an Idaho Corporation engaged

ill business in the State of Idaho, within this judi-
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cial circuit where the unfair labor practices oc-

curred. This Court therefore has jurisdiction of

this petition by virtue of Section 10 (e) of the

National Labor Relations Act, as amended.

(2) Upon due proceedings had before the Board

in said matter, the Board on June 3, 1953, duly

stated its findings of fact and conclusions of law,

and issued an Order directed to the Respondent,

Home Dairies Company, Nampa and Caldwell,

Idaho, its officers, agents, successors, and assigns.

On the same date, June 3, 1953, the Board's Deci-

sion and Order was served upon Respondent by

sending a copy thereof postpaid, bearing Govern-

ment frank, by registered mail, to Respondent's

counsel.

(3) Pursuant to Section 10 (e) of the National

Labor Relations Act, as amended, the Board is

certifying and filing with this Court a transcript of

the entire record of the proceeding before the Board

upon which the said Order was entered, which

transcript includes the pleadings, testimony and

evidence, findings of fact, conclusions of law, and

the Order of the Board sought to be enforced.

Wherefore, the Board prays this Honorable Court

that it cause notice of the filing of this petition and

transcript to be served upon Respondent and that

this Court take jurisdiction of the proceeding and

of the questions determined therein and make and

enter upon the pleadings, testimony and evidence,

and the proceedings set forth in the transcript and

upon the Order made thereupon a decree enforcing

those sections of the Board's said Order which
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relate specifically to the Respondent herein, and

requiring Respondent, its officers, agents, successors,

and assigns, to comply therewith.

Dated at Washington, D. C, this 16th day of

September, 1953.

NATIONAL LABOR RELATIONS
BOARD

/s/ By A. NORMAN SOMERS,
Assistant General Counsel.

[Endorsed] : Filed September 18, 1953. Paul P.

O'Brien, Clerk.

[Title of U. S. Court of Appeals and Cause.]

STATEMENT OF POINTS ON WHICH
PETITIONER INTENDS TO RELY

In this proceeding, petitioner National Labor

Relations Board will urge and rely upon the fol-

lowing points:

1. Substantial evidence on the record considered

as a whole supports the Board's finding that re-

spondent violated Section 8 (a) (1) of the Act by

interrogating its employees, threatening reprisal,

promising benefits, and granting a wage increase

to thwart the employees concerted activity.

2. Substantial evidence on the record considered

as a whole supports the Board's finding that re-

spondent violated Section 8 (a) (2) and (1) of the

Act by dominating and interfering with the forma-
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tion and administration of the Employees' Com-

mittee.

Dated at Washington, D. C, this 22nd day of

September, 1953.

Respectfully submitted,

/s/ A. NORMAN SOMERS,
Assistant General Counsel, National

Labor Relations Board.

[Endorsed] : Filed September 25, 1953. Paul P.

O'Brien, Clerk.

[Title of U. S. Court of Appeals and Cause.]

ANSWER

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit:

Comes now the Home Dairies Company, Re-

spondent in the above entitled action, and for its

Answer to the Petition for Enforcement denies each

and every allegation contained therein except as

hereinafter admitted, qualified or explained.

I.

Respondent admits that it is an Idaho corporation

engaged in business in the State of Idaho within

the judicial circuit of this Court and therefore

under its jurisdiction and Respondent admits that

a proceeding was held before the Board and that

the Board's Decision and Order was duly served

upon Respondent as stated in paragraph (2) of the

Petition.
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II.

Respondent denies that it has violated Sections

8(a)(1) or 8(a)(2) of the Act and specifically

denies that it has interfered with, restrained or

coerced its employees in the exercise of their rights

under the Act. Respondent states that any state-

ments made to, or conversation with, its employees

did not interfere with the employees' rights to join

or not to join a labor organization and that any

statements made by the Respondent were expres-

sions of opinion and contained no threats or prom-

ises whatsoever.

III.

Respondent states that pursuant to a voluntary

agreement made and entered into by and between

the Respondent and the representative of the union,

the union agreed to an election to be conducted by

the Commissioner of Labor for the State of Idaho.

The election was conducted and the union failed to

receive a majority of the votes and this Respondent

was then and there informed that the matter was

disposed of for a period of one year, but in spite

of said election, and contrary to the agreement for

the same, the Board conducted the hearing referred

to in Paragraph (2) of the Petitioner's Petition,

and contrary to the agreement between the parties,

and in direct violation thereof, issued an Order

ordering the Respondent to bargain with the union.

IV.

Respondent further alleges that the union at no

time legally represented a majority of the Respond-

ent's employees.
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Wherefore, Respondent asks that the Petition in

the above entitled action be dismissed.

Dated at Boise, Idaho, this 6th day of October,

1953.

HOME DAIRIES COMPANY
/s/ By E. A. WESTON,

Attorney for Respondent.

[Endorsed]: Filed October 12, 1953. Paul P.

O'Brien, Clerk.

Before the National Labor Relations Board

Nineteenth Region

Case No. 19-CA-691

In the Matter of HOME DAIRIES COMPANY,
and

TEAMSTERS, CHAUFFEURS, WAREHOUSE-
MEN AND HELPERS OF AMERICA,
LOCAL No. 483, A.F.L.

TRANSCRIPT OF TESTIMONY

Civil Service Room, U. S. Post Office Building,

Nampa, Idaho, Monday, November 3, 1952.

Pursuant to notice, the above-entitled matter came

on for hearing at 10 o'clock, a.m.

Before Martin S. Bennett, Esq., Trial Examiner.

Appearances: Paul E. Weil, Esq., 407 U. S.

Courthouse, Seattle, Washington, appearing on be-

half of the National Labor Relations Board. F. T.
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Baldwin, Secretary, 613 Idaho Street, Room 201,

Boise, Idaho, appearing on behalf of the Teamsters,

Chauffeurs, Warehousemen and Helpers of Amer-

ica, Local No. 483, A.F.L., the Petitioner. Eli A.

Weston, Esq., Box 1922, Boise, Idaho, appearing on

behalf of the Home Dairies Company, the Respond-

ent. [1*]
*****
Mr. Weil: Mr. Examiner, I move at this time to

amend the complaint in the following particulars:

Between paragraph IV and paragraph V, the

following paragraph is to be inserted:

"On or about July 18, 1952, and at all times since

the union has been the exclusive bargaining repre-

sentative of the employees in the unit described

above in paragraph IV, within the meaning of Sec-

tion 9 (a) of the Act."

In paragraph X
Trial Examiner Bennett (interrupting) : Do you

have a number for thaf?

Mr. Weil: We will number that IV (a), I think

that will be easier.

Trial Examiner Bennett: All right.

Mr. Weil: In paragraph X, the first phrase,

after the words "paragraph V," insert the niun-

bers "VI" and "VII."

Trial Examiner Bennett: So it will read "V,

VI, and VII"?

Mr. Weil: That is right.

In paragraph XII, the phrase, "as set forth in

* Page numbering appearing at top of page of original Re-

porter's Transcript of Record.
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paragraphs V, VI, VII, and VIII,*' should be

amended to ''as set forth in paragraphs V, VI, and

VII," paragraph VIII being the descriptive para-

graph. [6]

Trial Examiner Bennett: Is that the extent of

the motion?

Mr. Weil: I further wish to — Mr. Weston,

would you like to move yourself to amend this

answer to Section 1%

Trial Examiner Bennett: You mean move to

have the answer extend to the complaint as

amended ?

Mr. Weil: No. There is a typographical error

in paragraph I of the answer, ''Section 3" should

read "Section 2".

Mr. Weston: I will wait until you get through

with yours. I have two or three other ones.

Trial Examiner Bennett: Does the respondent

have any objection?

Mr. Weston: The respondent has no objection,

if the answer will constitute a general denial to

these amendments, any answer will be consistent

to these amendments, unless it is understood that

we deny each of the amendments as made. Other-

wise, no objection.

Trial Examiner Bennett: All right, the motion

is granted with that understanding.

Mr. Weston: The respondent would like to ask

to amend its answer by inserting in paragraph I

after the word "section" in the sixth line, the

words "sub-paragraph 3 of Section 2."
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Trial Examiner Bennett: So that will read '^2

(3)?

Mr. Weston: Right.

Trial Examiner Bennett: Is that the extent of

the motion?

Mr. Weston: Yes, sir. [7]

Trial Examiner Bennett: Any objection?

Mr. Weil: No, sir.

Trial Examiner Bennett: The motion is granted.

Mr. Weil: I wish to propose a stipulation as to

commerce to read as follows:

''In the course of its business respondent during

the twelve-month period preceding July 1952, made

total purchases having a value of approximately

$750,000, of which an amount of approximately

$112,500 was purchased from sources outside the

State of Idaho; during the same period respondent

made sales of products valued at approximately

$112,500, all of which sales were shipped directly

to customers outside the State of Idaho."

That is all,

Mr. Weston: That is agreeable to us.

Trial Examiner Bennett: So stipulated.

Mr. Weil: Will counsel stipulate that the em-

ployees in the instant affair are not agricultural

laborers ?

Mr. Weston: Yes, we will stipulate that.

Mr. Weil : I wish to call at this time Mr. Wuelf-

ken.
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CHESTER ARNOLD WUELFKEN
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

Q. (By Mr. Weil) : Would you give us your

name and your address?

A. My name is Chester Arnold Wuelfken. I live

at 313 Everett [8] street, Caldwell.

Q. What is your occupation, Mr. Wuelfken?

A. I am business agent for the Teamsters Local

483 in Boise, Idaho.

Q. In the course of your duties as business agent,

have you had any contact with employees of Home
Dairies Company? A. Yes, I have.

Q. What was your first contact with the em-

ployees of Home Dairies?

A. I received two names of employees who were

looking for me with the idea of organizing the

place, the Home Dairies Company, I should say.

Q. (By Trial Examiner Bennett) : When was

this?

A. It was in the first half of June, somewhere

between the 6th and the 16th. I don't know the

exact date.

Q. (By Mr. Weil) : Who were the two individ-

uals?

A. Gene Hollenbeck and Sherman Clay were

the two names that I received.

Q. Did you subsequently contact either one of

these gentlemen?
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(Testimony of Chester Arnold Wuelfken.)

A. Yes. I believe it was on the 12th of June, at

least the second Thursday, I am not sure of the

exact date. I saw Sherman Clay at that time.

Q. Did you make any arrangements with Mr.

Clay?

A. Yes. I told him that if the

Q. (By Mr. Weston—interrupting) : His name

is Call [9]

A. (Interrupting) : That is right, it is Sherman

Call. Pardon me.

Q. (By Trial Examiner Bennett) : How is it

spelled? A. C-a-1-1, I believe.

I told him that the union would make arrange-

ments to have a hall so that we could have a meet-

ing with the employees of the company if they so

desired, and he said that they would like to have

that meeting, and so the arrangements were for

myself to get the hall and then contact Mr. Call so

that he could notify the other fellows of the time

the meeting would be held. That was the 18th of

June, I believe, that they called for it.

Q. (By Mr. Weil) : Did you hold a meeting on

the 18th of June?

A. Yes, at the Nampa Labor Temple at 8 o 'clock.

That was on, I believe, it was Wednesday, Wednes-

day, the 18th.

Trial Examiner Bennett: Don't look at any-

thing unless counsel asks you to.

The Witness: I am sorry.

Q. (By Mr. Weil) : Tell us what transpired at

this meeting, if you will, as much as you remember?
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(Testimony of Chester Arnold Wuelfken.)

A. Well, at the first meeting Sherman Call

wasn't there, the other fellows that were there told

me that he had already quit the job and left, al-

though he had notified them of the meeting, so at

the first meeting I outlined the procedures of organ-

ization and gave a general talk on the union princi-

ples and what we would have to do to organize the

Home Dairies. They asked various [10] questions

on organization and along that general line, and

then toward the close of the meeting I passed out

the applications with the bargaining authorizations

on the bottom to be signed, and one of the gentle-

men at the meeting came forward and said that

he couldn't sign at that time because he was a fore-

man at the Caldwell plant. I don't remember his

exact name. His first name, I believe, was Roy. I

can give a good description of him, if you would

like it.

Q. (By Trial Examiner Bennett) : In other

words, the other people were people from the

Nampa plants

A. Yes, the other employees were from the

Nampa plant and the other one from Caldwell was

there, he was a supervisor, until that time I didn't

know him

Q. (Interrupting) : You have answered the

question.

Q. (By Mr. Weil) : You distributed these ap-

plication blanks. Were any of them signed at this

meeting %
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A. Yes. I believe there were five or six signed

at that meeting.

Q. What did you do with these application

blanks ^.

A. I filed them in a folder down at the Boise

office.

Q. Who is in charge of the Boise office, who
would have charge of that folder?

A. Well, the secretary, Frank Baldwin, would

have charge of it.

Q. While you were organizing these men, did

you have any further meetings after the meeting

of the 18th f [11]

A. Yes. I set up another meeting with them for,

I believe July 1, at the Nampa Labor Temple,

which was also at 8 o'clock.

Q. Could you tell us if you remember what hap-

pened at that meeting?

A. Well, there was a larger group in attend-

ance at the second meeting, and they wanted be-

sides the general information on how to organize,

they wanted to know various things about con-

tracts we had negotiated with other creameries in

the area, and how close we could come to those

various contracts we already held in negotiating

one for them, and toward the end of the meeting

we filled out applications for the men who had pre-

viously, I should say, hadn't been in attendance

previously. There was 13 at the end of that meet-

ing, that had signed up.
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Q. (By Trial Examiner Bennett) : Thirteen ad-

ditional ?

A. No, 13 altogether, I believe. Approximately

seven at that meeting signed up, that would be a

total of 13 at that time.

Q. (By Mr. Weil) : Those additional applica-

tions, what did you do with them?

A. I filed them with the first applications in

the Boise office.

Q. Did you at any time contact the manage-

ment of the company?

A. No. Not at that time.

Q. Did you at a later time?

A. I don't believe that I ever contacted the

management.

Q. Did you have any further meetings, after

the meeting of the first? [12]

A. Yes. I set up two further meetings, one for,

I believe, it was the 9th of July, and then a special

meeting I set up for, I believe, it was the 24th of

July, and both of those were also in the Nampa
Labor Temple.
* * » »

Cross-Examination

Q. (By Mr. Weston) : How did you get your

first notice from some employees at the Home
Dairies that they wanted to organize?

A. Through the Boise office, I was handed a

slip by the secretary with the two names on it.

Q. Did you get it through the mail or did Mr.

Baldwin call you?
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A. I was in the office at that time.

Q. What did Baldwin tell you then? [13]

A. He told me there were a couple of fellows

who wanted to contact the business agent of the

union to be organized, with the idea in mind of

organizing the company.

Q. Did he hand you a slip with two names on it?

A. Yes, sir, a small slip of paper wdth two

names on it.

Q. Was that Mr. Baldwin's handwriting or was

the slip signed by the employees?

A. No, that was Mr. Baldwin's handwriting on

the slip of paper at that time.

Q. Did Mr. Baldwin tell you how he first got

notice that the employees wanted to organize at

Home Dairies?

A. I think it come over the telephone, but T

don't remember who he told me phoned it in.

Q. Isn't it a matter of fact that Mr. Shaw of

the Wage and Hour office called him first?

A. I wouldn't know that. I didn't answer the

phone.

Q. You don't know how he got the first notice?

A. No, I don't.

Q. Then you contacted Mr. Hollenbeck and Mr.

Call, is that right?

A. No, I didn't contact Hollenbeck. I contacted

Sherman Call.

Q. (By Trial Examiner Bennett) : You saw

him in person, did you?

A. I saw him in person, yes.
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Q. (By Mr. Weston) : Did you give him some

application blanks ? [14] A. That is right.

Q. Did you give Mr. HoUenbeck some applica-

tion blanks?

A. Well, not at that time. I don't know, I gave

some application blanks out later on, but I don't

remember exactly who they were to.

Q. So after receiving notice that two employees

wanted union organization, then you called the

meeting and the first meeting was June 18, is that

right ?

A. I believe that is the correct date.

Q. About how many did you have at that meet-

ing?

A. The first meeting, approximately seven, some-

where in that, within one or two of that.

* * * * * [15]

Q. At either of these meetings, did you or Mr.

Mills or anyone else tell them if they joined at that

time it would cost five dollars, and if they joined

later on it would cost twenty-five dollars?

A. I believe they asked what the initiation fee

was and I told them that on, in organizing a new

plant, we usually put a five dollar initiation fee on,

the original organization.

Q. But if they joined later on, if they got a con-

tract, it would cost $25, is that right?

A. Additional members, at a later time.

Q. In other words, you were making a special

deal for those that came in at that time?

A. A new organization, in other words. *****-
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R T. BALDWIN
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

Q. (By Mr. Weil) : Will you give us your

name and address, Mr. [17] Baldwin?

A. F. T. Baldwin, 613 Idaho Street, Room 201,

Boise, Idaho.

Q. What is your occupation, Mr. Baldwin?

A. Secretary-treasurer of Local 483, Teamsters

Union, A.F.L.

Q. In that office of secretary-treasurer, do you

have the duties of keeping . the records submitted

to the Boise office by the business agents in the

field f A. Yes.

Q. Are they kept under your direct control?

A. Yes.

Q. Do you further have any duties as far as or-

ganizing employees, is concerned?

A. Well, yes, usually after they have had one

or two meetings I go in and help them get organ-

ized.

Q. Did you have any such contact with Home
Dairies Company ? A. Employees, you mean ?

Q. Yes. A. Yes.

Q. When did you first help out, Mr. Baldwin?

A. The first meeting I attended was on about

the 9th of July, and then on the 24th of July.

Q. On the meeting of the 9th, at that meeting,

was Mr. Wuelfken there?
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A. No, I don't believe he was that night.

Q. You took over that meeting in his place % [18]

A. Yes. He had another meeting.

Q. You conducted that meeting?

A. That is right.

Q. Were there many individuals there?

A. There was quite a crowd. I wouldn't know

exactly how many. There was quite a bunch there,

though.

Q. By quite a bunch, what do you mean, 10, 20,

30?

A. Oh, I would imagine there was around 20.

Q. Did you have any additional persons sign

application blanks at this meeting?

A. We distributed some that night and there was

some taken out. They were signed that night, and

also there was some given out that were signed

later.

Q. I see. How many were signed that night, ap-

proximately? A. Pardon me?

Q. About how many were signed that night?

A. I think five.

Q. Do you have any idea about how many, ap-

proximately, were signed later?

A. Five. There was a total of ten signed by the

night of the 24th.

Q. I see. That is ten in addition to those of which

Mr. Wuelfken spoke?

A. Ten in addition to the thirteen we already

had signed.

Q. What did you do with the applications? [19]
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A. Put them in a file in our office.

Q. Was that together with the applications that

Mr. Wuelfken turned over to you? A. Yes.

Q. Are these the applications about which we

have been talking (indicating) ? A. Yes.

Q. How many applications are there?

A. Twenty-three.
*****

[20]

Q. (By Mr. Weil) : Showing you General Coun-

sel's proposed exhibits 2-A through 2-W, the signa-

tures appearing on those, on most of those appli-

cations, are obviously in a different penmanship

than the dates that appear thereon. Can you ex-

plain that, Mr. Baldwin?

A. Well, the dates on the 7th and 9th I put in

myself. The employees involved signed the appli-

cations themselves. They filled out the bargaining

portion of the application, signed the top and bot-

tom portion and also the back, on the information

we need, their occupation, wage scale and also their

beneficiary in case of death.

Q. Their signature on these is necessary for this

insurance policy to become effective, is that cor-

rect? A. That is right.

*****
[21]

Q. (By Mr. Weston) : Did you see these signed

yourself ?

A. The ones that were signed at the meeting

in which I was present, yes. I didn't see the other

signed.
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Q. Do you know which ones exactly they are?

A. No.

Q. Did you put this date "7" and *'9" on here?

A. Yes.

Q. Did you ask them when they signed them?

A. I asked them if it was agreeable we used that

date and they said yes, the first meeting they at-

tended.

Q. They gave you their permission to put the

date on them? A. Yes.

Q. (By Trial Examiner Bennett) : You said

five cards were signed July 9?

A. And five the 24th, I believe that is correct.

Q. (By Mr. Weston) : You don't know which

five they are?

A. No, I have no way of knowing. In an organi-

zation of a new plant, it is, you are not acquainted

with the employees involved and it is utterly im-

possible to tell which one is which, and in the

course of organizing we hand out the applications

and the employee, we tell him what it means, the

back and how to sign it, the back and so on and

so forth, where to sign it, it would be utterly im-

possible to tell who signed which ones and so forth,

in a meeting where there is

*****
[22]

Q. (By Mr. Weil) : Did you at any time write

a letter to the company requesting them to bargain

with the union? A. Yes.

Q. Is this a copy of that?
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A. Yes. [24]

Mr. Weil: Will counsel stijjulate that this is a

true copy?

Mr. Weston: We will stipulate that that is a

true copy.

Mr. Weil: I would like to have this marked as

General Counsel's proposed 3.

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 3,

for identification.)

Q. (By Mr. Weil) : Did you mail the original

of that? A. Yes.

Q. How did you address it?

A. We sent it to J. M. Muller, manager, by reg-

istered mail, receipt requested.

Q. What is the card attached?

A. That is just a return receipt, showing that

someone signed it there at the creamery.

Mr. Weil: I would like to offer that letter and

the receipt attached as General Counsel's 3.

Trial Examiner Bennett: Is there any objec-

tion?

Mr. Weston: What did you say it was attached

to. What did you say was attached to it?

Mr. Weil: The receipt, return receipt.

Mr. Weston: No objection.

Trial Examiner Bennett: Admitted.

(The document heretofore marked General

Counsel's Exhibit No. 3, for identification, was

received in evidence.)
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GENERAL COUNSEL'S EXHIBIT No. 3

Registered July 18, 1952

Mr. J. M. Muller, Manager

Home Dairies

424 12th Avenue North

Nampa, Idaho

Home Dairies

Dear Sir

:

This is to advise you that this union represents

a majority of your employees in the following ap-

propriate imit:

all inside workers

all outside salesmen

all driver salesmen

all drivers hauling milk that are on the com-

pany's regular payroll.

This is a demand that you bargain with this union

concerning rates that pay, hours and conditions of

employment. Please set the earliest date that we
can meet to negotiate.

You are also informed that in the event this union

takes further action, whatever its form, such ac-

tion does not constitute a waiver of its claims of

majority status and this demand for bargaining.

Thank you very much in advance. I am,

Yours truly,

F. T. BALDWIN,
Sec.-Treas.

FTBgo

Return Receipt attached.
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Q. (By Mr. Weil) : Did you receive any an-

swer to this letter"^ A. Yes.

Q. When?
A. It was about four or five days later, I think,

around the 21st.

Q. Before you received the answer, did you have

any, take any, further steps, in regard to this or-

ganization? A. What do you mean?

Q. Did you speak to any officials of the com-

pany?

A. I called on the telephone, talked to Mr. Little

one morning, yes.

Q. What did you talk about?

A. Well, I told him that the information I had

received, that some of the employees were being

threatened and so on and so forth, and prevailed

upon him not to do it if it was true, and he said

that he wasn't doing it, and he didn't think the

company was.

Q. Did you discuss an election at that time?

A. With him, no.

Q. When did you first discuss an election?

A. I discussed it with the labor commissioner,

the State of Idaho, the labor commissioner, on the

16th, I think he called me and said that he was

putting up an election notice.

Q. Who is this labor commissioner?

A. Well, the labor commissioner of the State of

Idaho. [26]

Q. Is that Mr. Thompson? A. Robinson.

Q. Robinson? A. Yes.
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Q. How did it happen that he was putting that

up? Had you requested an election?

A. We had talked about that date and he had

called and asked if that date was satisfactory and

I told him yes, the date was satisfactory.

Trial Examiner Bennett: I would like to see

these dates pinpointed a little more in these conver-

sations.

Q. (By Mr. Weil) : When did you first contact

the labor commissioner in regard to having an

—

don't check your records—if you remember — an

approximate date ?

A. Well, I talked to him on July 16. At that

time he said he was putting up, going over to put

up a notice of election, to be held the 18th.

Q. Had you contacted him before that time?

A. The labor commissioner?

Q. Yes.

A. I believe a day or two ahead of that, yes, I

had. That would be about the 15th, 14th or 15th,

tliat he had suggested this date and asked if it was

agreeable to us and we told him yes.

Q. (By Trial Examiner Bennett) : You sent

this letter on July 18, the one that is marked No. 3 ?

A. Yes.

Q. You said you telephoned Mr. Muller?

A. Mr. Little, I didn't talk to Mr. Muller. I

talked to Mr. Little.

Q. To Mr. Little? A. Yes.

Q. When did you speak to him with relation

to this letter?
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A. Before I sent this letter here

Q. (Interrupting) : You telephoned him about

these alleged threats?

A. Yes, that is right.

Q. How long before July 18?

A. I would say two or three days ahead of that,

probably July 15, I don't remember, somewhere

around there, not the exact date.

Q. Do you know his title with the company?

A. Not then, no.

Q. Do you know it now?

A. I understand he is secretary of the company

or office manager.

Trial Examiner Bennett: That is all I have at

this time.

Q. (By Mr. Weil) : Did you petition the State

Labor Board to run an election?

A. Yes, it was our understanding that the State

Labor Board could hold an election the same as

the National Labor Relations Board, and I talked

to their attorney, Eli Weston, about it, just [28] in

an offhand manner and I think Mr. Weston can

probably bear it out that he also talked to the labor

commissioner, at least that is the information I got

from the labor commissioner.

Q. On that basis the commissioner called you

and said he was in the process of putting up—what

else did he say?

A. Well, he put the notice up and then the elec-

tion was to be held the 18th and then it was post-
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poned and I called him immediately and asked him

why.

Q. How did you learn that it was postponed?

A. Some of the employees called me at home

and wanted to know how^ come the election wasn't

held and I called him and told him, I called him and

he said the company wouldn't agree to the labor

commissioner holding it.

Q. That was on what date ?

A. The date was supposed to be 18th, that the

election was held.

Q. Were you called immediately when the elec-

tion was not held, or

A. (Interrupting) : Yes, that evening at home.

Q. That would have been the evening of the

18th? A. The 18th, yes.

Q. Was that prior to the time that you had

sent this letter?

A. No. I sent it out on the morning of the 18th.

Q. The morning of the 18th'? A. Yes.

Q. Did you get in touch with anyone represent-

ing the company to find out about why the election

hadn't been held?

A. No. I only talked to the labor commissioner.

Q. What was your next contact with anyone

representing the company?

A. I didn't have another contact with them.

Q. Until when?

A. Well, the day of the election, the day the

election was finally held, on the 26th, I think, was

the next date.
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Q. You had no contact with them, except for

sending the General Counsel's Exhibit No. 3 and

receiving this answer, is that right?

A. That is right, yes.

Mr. Weil: Will you mark that General Counsel's

4, please.

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 4

for identification.)

Q. (By Mr. Weil) : Handing you General Coun-

sel's Exhibit No. 4, is that the answer you received?

A. Yes.

Mr. Weil: I would like to propose that that be

admitted into evidence.

Trial Examiner Bennett: Is there any objec-

tion?

Mr. Weston: No objection.

Trial Examiner Bennett: It may be admitted.

(The document heretofore marked [30] Gen-

eral Counsel's Exhibit 4 for identification, was

received in evidence.)

GENERAL COUNSEL'S EXHIBIT No. 4

[Home Dairies Letterhead]

Mr. F. T. Baldwin, Sec.-Treas. July 23, 1952

Local No. 483

Room 202, Labor Temple, Boise, Idaho.

Dear Sir:

We have your letter dated July 18 in which yon

demand that we bargain through your Local for
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rates of pay, hours and working conditions for our

employees.

Before we recognize your Union as the bargain-

ing representative we would like to have this ques-

tion determined by an election, and for your infor-

mation we are willing to consent to the election pro-

viding the unit for bargaining purposes is appro-

priately determined.

We have been advised that an election may be

requested either by the Union or the employer,

and we suggest in this case that you file a petition

and notify us accordingly.

Very truly yours,

HOME DAIRIES
RLL/eb /s/ RALPH L. LITTLE

Q. (By Mr. Weil) : When did you—this elec-

tion was to have been held on the 18th *?

A. That is right.

Q. When did you next meet with the employees

of the company after that?

A. On the 24th.

Q. What happened at that meeting?

A. Well, they were disappointed because the

election hadn't been held and they were deciding

on walking out the following Saturday unless the

company agreed to the election. They were talking

about it, discussing it amongst themselves.

Q. Did you take any part in the discussion ?

A. Yes, I did.
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Q. What was the final decision?

A. Well, the decision was that we would call

Mr. Weston, write and tell him that unless some-

thing happened there, that the employees were

going to walk out, which I did, I called him on Fri-

day, the following Friday.

Q. What did Mr. Weston answer?

A. He then said they would agree to an election

to be held by the labor commissioner.

Q. Did he answer that at the same time or did

he call you back?

A. Well, he, I think, he called back a little

later, if my [31] memory serves me right, and said

they would agree to an election held by the labor

commissioner.

Q. What did you do then?

A. They held the election on the 26th, then.

Q. Did you contact the labor commissioner your-

self?

A. I told him that it had been changed, they

would agree to an election, and then he set it up

for the 26th, I suppose after checking with Mr.

Weston or the company.

Q. (By Trial Examiner Bennett) : That was a

Saturday, July 26?

A. I believe that date is right, a Saturday. I

can tell you in just a second.

Q. (By Mr. Weil) : While that was going on,

did you at any time contact the National Labor

Relations Board? A. Yes.

Q. When?
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A. Well, I filed a petition with them for the

election, I haven't got a copy of the petition, I can't

tell you the date, I have it in the files there. If you

will hand me my papers there, I can tell you.

Q. Here, does this serve to refresh your recol-

lection ?

A. Yes, on July 21. We also filed charges against

them on July 21.

Q. You filed charges at the same time you filed

the petition?

A. Well, it was one day after, we sent the

charges in after we had heard rumors that they

were going to discharge employees and [32] so

forth.

Q. What action was taken on your petition, if

you know*?

A. The Examiner came in and was investigating

the thing.

Q. The petition? A. Yes. The charges.

Q. Was any action taken on the petition?

A. No. We withdrew the petition.

Q. Why?
A. Well, we withdrew the petition because, of

course, they wouldn't hold the election while an

unfair labor practice was pending against the com-

pany.

Q. Have you refiled that petition or has the pe-

tition been refiled? A. The charge?

Q. The petition.

A. For election, no, it hasn't, it has been with-

drawn. It was withdrawn on August 1st.
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Q. Did Mr. Weston tell you why the company

decided to consent to the election when you called

him on the 24th'?

A. I don't believe he said why, no. He just said

they would consent to it.

*****
[33]

Cross Examination

Q. (By Mr. Weston) : When you wrote the

letter on July 18, which is General Counsel's Ex-

hibit 3, when you wrote that, you knew there was

to be an election, didn't you?

A. Well, I wasn't too sure, because the, I was

under the impression that the election was going

to be held the 18th, and it was postponed.

Q. Let's get this record straight on these elec-

tions. When you first asked for an election, you

wanted the election to be conducted by our State

Labor Commissioner, didn't you?

A. That is right.

Q. And I at that time told you there was some

question as to whether the company was or was

not engaged in interstate commerce, didn't I?

A. I think that is right.

Q. After that matter, then, I also informed you

that I had so informed the labor commissioner of

the State of Idaho?

A. I don't recall you saying that. I know that

you did talk about, there was some question about

whether it was under intrastate or interstate.

* » * * ro^i

Q. You were agreeable to that, weren't you?
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That was satisfactory to you? A. Yes.

Q. To have the election conducted by our State

Labor Commissioner? A. On the 26th?

* * * * * [36]

Q. (By Mr. Weston) : Did you withdraw or

ask the labor board to withdraw, the charges that

had been filed against the company prior to the

time of the election?

A. No. We only asked, you see, we filed with

the

Trial Examiner Bennett: Just answer the ques-

tion.

The Witness: What was the question again?

Q. (By Mr. Weston) : Did you ask to with-

draw the charges that had been filed against the

company just prior to the election? A. No.

Q. I believe you testified that the reason why
the National Labor Relations Board didn't conduct

the election was because there were charges filed?

A. I presume that is the reason. I don't know,

it is my understanding they won't hold any elec-

tion during the processing of charges.
*****

[38]

Q. You were perfectly agreeable to have that

election and were perfectly agreeable that that elec-

tion should be conclusive, as to whether you had

the bargaining rights?

A. With the State Labor Commissioner, yes.

Q. As far as you were concerned, that would

be decisive at that time? A. Yes.

Q. (By Trial Examiner Bennett) : Do we have
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the results of that election? A. We lost.

Q. (By Mr. Weston) : Do you know the results

of that election 1

A. There was 23 no's and 17 yes's, I believe.
***** rQqi

Q. At the meeting in July, where Mr. Mills was

present, did you or Mr. Mills or anyone else at

that meeting tell these employees that they could

get in at that time for $5 and later on it would

cost $25?

A. I probably told them that myself because that

is our rule under the international constitution and

by-laws.
***** r^Q-j

Q. (By Mr. Weston) : You also filed a petition

with the National Labor Relations Board for an

election, didn't you? A. Yes.

Q. The charges that were filed and the petition

that was filed, they were filed prior to July 26,

the time of the election?

A. I think that is right, yes. I might

Q. (Interrupting) : Just a minute.

A. Excuse me.

Q. You now have a charge filed which is incor-

porated in this complaint, requesting that the com-

pany bargain with the union without an election.

Do you understand that? A. Yes.

Q. My question is, why did you permit the elec-

tion to be conducted on July 26, did you expect us

to bargain without an election?

***** r^^i
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Mr. Weston: No, but I don't think that the

Board would in the final analysis override the de-

sire of the bargaining agent. In other words, are

they going to order someone to bargain if he doesn't

want to bargain"? I think the paramount question

here is what the representative of the union wants.

Trial Examiner Bennett: If you want to ask a

direct question of that nature, I will permit it.

Mr. Weston: I have already asked this witness

and he has already answ^ered that he was willing

to have the election and he was agreeable to it, to

be bound by it.

Trial Examiner Bennett : I think he has so testi-

fied.

Mr. Weston : That is all. That is all I have, then,

on that question.
***** Mg-|

GORDON MILLS
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

Q. (By Mr. Weil) : What is your name and

address, please? A. Gordon Mills, M-i-1-l-s.

Q. Address? [49]

A. 516 Fourteenth Avenue North, Nampa.

Q. What is your occupation?

A. Maintenance worker.

Q. Have you ever been employed by the Home
Dairies Company? A. Yes.
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Q. During what period were you employed

there ?

A. Well, if my memory serves me correctly, it

was November 8 to

Q. (Interrupting): What year?

A. 1951—to August 4, 1952.

Q. What did you do there?

A. In the maintenance department.

Q. Who was your immediate supervisor?

A. Well, I guess Lynn Van Houten, oh, he was,

when Jim Muller wasn't there, he took over, but

Jim Muller was supposed to be my boss.

Q. He was your boss?

A. Yes.

Q. (By Trial Examiner Bennett) : Did you say

you were at Nampa or Caldwell?

A. Nampa.

Q. (By Mr. Weil) : Did you know anything

about the union's, how the union started organizing

at Home Dairies? A. A little.

Q. Were you familiar with those circumstances?

Perhaps you will [50] tell us.

A. A lot of it was just from hearsay, 1 mean,

because I was on my vacation.

Q. Tell us what you know directly.

A. Well, this Sherman Call, I believe was his

name, and Gene Hollenbeck, had gone and con-

tacted the union representatives or they had con-

tacted them. Now, I don't know if they went over

or

Trial Examiner Bennett (interrupting) : I think
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we might confine this to what he personally first

learned.

Q. (By Mr. Weil) : When did you first come

in contact with anyone that was connected with the

union ?

A. Well, it was after returning from my vaca-

tion, June 19, I think, it was after that, between

then and July 1st.

Q. After June 19 and before July 1. Did you

sign an authorization card, an authorization appli-

cation blank? A. Yes.

Q. When did you sign that?

A. I would say that was July 1, I am pretty

sure, at a meeting.

Q. At a meeting on July 1? A. Yes.

Q. Did you see anyone else sign a card at that

time'?

A. Yes. One that I know of was Lynn Van Hou-

ten and

Q. (Interrupting): How do you know?

A. We were sitting together, both in the main-

tenance department. [51]

Q. I see.

A. And we both used the same pencil, and we

borrowed a pencil from Wuelfken. So that is why
I remembered that.

Q. Mr. Wuelfken was heading up that meet-

ing, I take it? A. Yes.

Q. Did you have any conversations with any

officials of the company in which the union w^as

discussed? A. Yes.
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Q. When did you first discuss the union with

any official of the company?

A. Well, the evening of, I guess it was July 1.

Q. With whom did you talk to then?

A. Jim Muller.

Q. That is the gentleman you referred to as your

supervisor, is that correct?

A. That is right.

Q. Was there anyone else present?

A. There was four or five guys around there.

It was around quitting time.

Q. Where was this discussion held?

A. It was in the garage where they repaired

the trucks.

Q. Did the other persons there take any part

in the conversation?

A. Not to my knowledge.

Q. Were they listening in on the conversation,

if you know? [52] A. I think so.

Q. I mean, were they in a position to listen in

on the conversation?

A. I think so, I guess they were, yes.

Q. The only persons that spoke, then, were you

and Mr. Muller, is that correct, to the best of your

recollection? A. Yes, that is right.

Q. Do you remember what was said in this con-

versation ?

A. Well, Jim asked me if I would come down,

it was something on the new building, and see

about it. I believe that is what it was. Anyway, I

said I hadn't planned on coming back and he
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wanted to know why, and I said I was going to the

union meeting, and he wanted to know if I would

tell him, he said he had asked around what this

was all about, and what the trouble was, and I said

maybe the rest of them was afraid to talk up, but

I wasn't, I didn't see any reason for fear, and he

wanted to know what they were, and I said, well,

the two main issues were a raise in hourly pay,

what we would figure to hourly pay, and time and

a half for overtime, and I told him that I intended

to go.

Q. Was there anything further, if you can re-

member, about this discussion?

A. Oh, yes, we talked on quite awhile.

Q. Was Mr. Van Houten around at that time?

A. I don't really remember if he was there or

not. There was four or five fellows around there.

Q. What was the condition of the work there?

Was there a lot of work to be done at that time?

Were you kept pretty busy or were you

A. (Interrupting) : ^es, I never lacked for

anything to do.

Q. Was there any backlog of work to be done?

A. I was told so by Jim Muller.

Q. When were you told so?

A. Oh, it was right after I got back from my
vacation. I know Lynn hadn't gone on his vacation

yet.

Q. It was sometime after the 19th, then?

A. Yes.

Q. Was that within a day or so after the 19th?
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A. Well, it was close to that. I don't know just

when. I wouldn't say right to the exact date.

Q. Did you have another discussion with Mr.

Muller when Mr. Van Houten was with you, that

you recall, after this conversation?

A. The next day, a very heated argument.

Q. What happened?

A. Or a discussion, if you want to call it that.

Q. Was there anyone else present at that time?

A. Lynn Van Houten was there. There were

others in the distance, but I don't know who they

were.

Q. Where was this ?

A. That was in the maintenance shop.

Q. What was the occasion of the argument ? [54]

A. Well, I knew that from the way Jim was

hanging around that day that he had something

Trial Examiner Bennett (interrupting) : Just

tell us what took place, what he said and what you

said, and how it came about.

The Witness: Well, he just came out and asked

me did I go to the union meeting.

Q. (By Mr. Weil) : What did you answer?

A. I told him yes.

Q. Did he say anything further?

A. One thing that he said, that I remember very

clearly, was that ''we really don't need only one

maintenance man here".

Q. At that time how many did you have?

A. Two, in the direct maintenance. They classed

the two mechanics as maintenance, too, I guess.
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Q. Do you remember anything else that was

said?

Q. (By Trial Examiner Bennett) : Perhaps if

you could give us the conversation in the sequence

that it took place, it would be helpful.

Q. Do you want it word for word?

Q. If you recall it that way.

A. Well, that would come pretty close to what

I had to say.

Q. Starting with the beginning, if you can.

A. "Jim," I says, ''you are trying to tag this

whole union deal on me," and I said, '*by God
you can make me awful mad but you are not going

to scare me a damned bit." I said, "If I lose my
job [55] over this I am going to see what can be

done about discrimination because I wasn't the in-

stigator of it." I said, "I merely went up there as

an individual and," I said, "now you are trying to

pin something on me that I am not to blame for at

all."

Q. What had he said before that?

A. That he didn't need another maintenance

man and he had just told me a few days before

that, he just told me a few days before that he

didn't know how in the hell we was going to catch

up with the work we had to do.

Q. Continue with your answer.

A. Well, I can't remember it all, but I know I

was pretty damned mad.

Q. (By Mr. Weil) : Do you remember any-

more? A. Oh, not of interest, I guess.
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Q. Whether it is of interest or not.

Trial Examiner Bennett: Give us the rest of

the conversation.

A. I expect that would cover it good enough.

Q. (By Mr. Weil) : Do you remember Mr. Mul-

ler saying anything about laying off any men?
A. Yes.

Q. What did he say?

A. He said checkers, he said, he mentioned one

specifically, Abbie Roe.

Q. How did he happened to mention checkers

and Abbie Roe? [56]

A. I don't know what his motive was for that.

Q. What was the conversation that it led up to?

A. He said that if we have a union, we just

can't afford it, and we are just going to have to

lay off some employees.

Q. (By Trial Examiner Bennett) : How did he

refer to Abbie Roe?

A. • He just mentioned that.

Q. What did he say?

A. They would have to lay Abbie Roe off. That is

all that was said. I don't know why he picked on an

old man.

Q. (By Mr. Weil) : Was there a committee

formed in the plant of employees about this time,

to your knowledge? A. Yes.

Q. Were you a member of that committee?

A. Yes.

Q. Do you know how this committee came to be

formed, how it happened?
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A. Requested by Jim Muller that a representa-

tive from each dej^artment meet with the manage-

ment.

Q. Whom did he request, I mean, how did it

come to your attention that he requested if?

A. Well, they just came around, everybody, I

guess, they just came around to everybody, I guess.

Q. (By Trial Examiner Bennett) : Just say

what happened to you.

A. Well, he just called a group of us there in

the maintenance and said that they would like to

have a representation from each [57] department.

Q. When did this take place?

A. Oh, the date I wouldn't know.

Q. You told us just now about the conversation

you had the day after the July 1st meeting.

A. Well, it was a few days after that, but I

wouldn't want to be specific, it was a few days

after that, I wouldn't want to say just exactly.

Q. (By Mr. Weil) : Was this Mr. Muller that

called the fellows together in your section?

A. He requested it.

Q. How did you come to be a member yourself?

How were you designated?

A. I nominated Lynn Van Houten and then a

few hours after that Lynn came around and said

that he would rather I would be the representative,

and I don't know that other fellow's name, that

other mechanic—Harold—I can't think of his last

name—he said, ''Why don't both of you go?",
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and I said, "All right, I would just as soon both

of us would go."

Q. (By Trial Examiner Bennett) : Is that what

happened? A. Yes.

Q. (By Mr. Weil) : Do you recall the other

members of the committee, who they were*?

A. Oh, yes.

Q. Who were they? [58]

A. Let's see. It was

Trial Examiner Bennett (interrupting) : Either

you do remember the names or you don't.

The Witness : If you would get the seniority list,

I could show you the names, that I remember.

Trial Examiner Bennett: It is up to you, Mr.

Weil. If you want to refresh his recollection, you

may, or not, as you see fit.

Mr. Weil: Let me ask some questions directly.

Q. (By Mr. Weil) : Was Paul Roe a member

of this committee? A. Yes.

Q. Was Isaac Helton? A. Yes.

Q. Was Clyde Clevenger a member?

A. Yes.

Q. Was George Schamber a member?

A. Yes.

Q. Were there any other members besides your-

self and those I named?

A. I don't remember if Gene Hollenbeck was

or not.

Mr. Weil: That is all on that.

Q. (By Mr. Weil) : Did this committee ever

meet with any members of management?
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A. Yes.

Q. When? [59]

A. That date I don't remember either.

Q. Was it before the election, that it was held

there ? A. Yes.

Q. Was it long before?

A. It was the date that the notice of the elec-

tion was posted, because Jim Muller came back to

the meeting and said there was a notice on the

bulletin board. I believe it was Jim Muller that said

that.

Q. Was that the date that the notice of the first

election was posted or the second election?

A. The only election we ever had.

Q. The notice of the election that was held?

A. Yes.

Q. Because there has been testimony that there

was a notice posted prior to that time, but that

election was not held

A. (Interrupting) : Wait a minute, now, wait

a minute. That I won't say. I know that there was

an election notice posted and it was brought into

the meeting at the time the committee met with

management. I do know that.

Q. (By Trial Examiner Bennett) : You made

some reference to Mr. Muller in connection with

that notice.

A. I believe it was he who came back into the

meeting. He left the meeting and came back and

said that there was a notice on the board, if I

remember correctly.
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Q. (By Mr. Weil) : What time of the day was

this meeting held? [60]

A. It was in the afternoon. We met in the un-

loading room, where they miload the cans, all sit-

ting on boxes.

Q. Who besides the committee was present?

A. Ralph and Buck

Q. (Interrupting) : Would you give us their last

names 1

A. Ralph Little, Buck Lawrence, Jim Muller

and the attorney here.

Q. (By Trial Examiner Bennett) : Mr. Weston?

A. Mr. Weston, at the opening of the meeting.

Q. How did the meeting come about, if you

know?

A. As I said before, it was requested by Mr.

Muller.

Q. Mr. Muller asked you to come to the meet-

ing?

A. Asked us to arrange a meeting, to get our

representatives together and then meet with them.

Q. You told us about that before?

A. Yes, that is right.

Q. (By Mr. Weil) : Was this meeting with

management representatives held immediately after

you were selected as a representative of the commit-

tee? Was this meting held with management held

immediately after you were selected by your fellow

employees to represent them?

A. No. If I remember correctly, there was a

postponement of that meeting. We were to meet
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one day and then it was postponed to the next day,

if I remember correctly.

Q. So that meeting would have been a couple

of days after that [61] selection, after the commit-

tee was formed ? A. Yes, well, yes.

Q. (By Trial Examiner Bennett) : Let's see if

we can pin this down a little bit. You told us how
Mr. Muller asked you to appoint a representative

from your department. Now, with relation to that

day that he made the request, when was the selec-

tion made %

A. We made the selection that day.

Q. With relation to the day the selection was

made, when did you have this meeting with Mr.

Muller?

A. I would say it was two or three days after

that.

Trial Examiner Bennett: Next question.

Q. (By Mr. Weil) : Do you recall what was said

at this meeting? Do you recall what took place at

this meeting? Would you give us a play-by-play

description of it, who said what?

A. Well, it was brought out, we had a commit-

tee meeting, after the committee was formed, we

met in the dining room and it was brought out

there that if legal counsel was representing the

company, or if he was present, that we didn't wish

to discuss anything with him.

Q. Why was that?

A. I beg your pardon?

Q. Why was that?
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A. Well, we didn't have legal counsel.

Q. All right. What happened at the meeting?

A. Well, I was appointed chairman of this com-

mittee, and I relayed to management and to Mr.

Weston the feelings of the committee, which I

thought was my duty, and asked that

Q. (Interrupting) ; What were the feelings of

the committee?

A. That Mr. Weston excuse himself from the

meeting, after all we were just meeting with man-

agement.

Q. Did he do so?

A. Yes, after a little discussion.

Q. Who presided at the meeting with manage-

ment, or was it that formal a meeting?

A. Well, it was. I guess I was the in-between

more or less.

Q. (By Trial Examiner Bennett) : You mean

you spoke for your group? A. Well, yes.

Q. Did someone speak for their

A. (Interrupting) : Well, no, the men were to

speak for themselves.

Q. Who spoke for management, if anyone?

A. All, Mr. Lawrence, Mr. Little, and Mr. Mul-

ler.

Q. They all spoke ?

A. Yes. It was, what would you say, a round

table discussion, just informal.

Q. (By Mr. Weil) : In the course of this meet-

ing, what sort of topics did you discuss?

Trial Examiner Bennett: Perhaps if we could
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have the [63] witness tell us the sequence of the

meeting as it took place, before we get into another

type of questioning, it would be more instructive.

A. Well, I just don't remember word for word

how everything came out, but

Q. (By Trial Examiner Bennett—interrupting) :

After Mr. Weston left, what took place then?

A. I know w^e let management lead off. They

wanted to tell us their hardships, that they couldn't

afford more money.

Q. Who did this talking?

A. Well, I think they all three had a little

say-so about that.

Q. Continue.

A. And I believe it was Ralph Little that

brought up that they weren't, that it was unlawful

to bargain while the union was in the process of

organizing the plant, anyway, it was the employees

who were in the process of organizing and

Q. (Interrupting) : What is your best reccol-

lection, whether he used "union" or "employees"?

A. Well, the union, if I remember correctly,

that is the way the law read.

Q. (By Mr. Weil): What else?

A. It was brought out by Little himself, well,

first one would say that they couldn't give an in-

crease and I thought Jim and Ralph was going to

get in an argument before it was over as to whether

they could or couldn't give an increase. [64]

Q. (By Trial Examiner Bennett) : Ralph who?

A. Ralph Little.
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Q. (By Mr. Weil) : Jim MuUer and Ralph Lit-

tle?

A. Yes. And Ralph says, "We can't do any-

thing now but after this is washed aside we can

make some adjustments."

Q. Was there anything further that you remem-

ber?

A. No. That was pretty near the end of the

meeting. Everybody left with a more or less friendly

attitude.

Q. Was there any, were there any representa-

tives of the union at this meeting?

A. No. You mean international representatives

or business agents?

Q. Yes. A. No.

Q. Do you know whether any were invited?

A. No, they definitely were not, and that is why
we didn't want any legal staff on the part of the

company there.

Q. Was any mention made at the meeting of any

changes in other working conditions than wages?

A. State that again, will you, please?

Q. Was any mention made in the meeting of

any changes of other working conditions than

wages, for instance, hours of work or conditions of

employment other than wages?

A. No. They didn't want to discuss too much. I

think—now, this is my own personal opinion

Trial Examiner Bennett (interrupting) : We
don't want to get into that.

Q. (By Mr. Weil) : Tell us what was said, not
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a matter of opinion. Did they say anything to back

up your personal opinion'^

A. Well, then, I can't say anymore, if I can^t

bring out my own personal opinion, of what the

meeting was called for. That is what I wanted to

bring out.

Q. Was any discussion had of the length of

the work day? A. Not to my knowledge.

Q. Was there an election held after this in the

plant? A. Yes.

Q. Who conducted this election, if you remem-

ber?

A. You mean, who was the man who

Q. (Interrupting) : Who was the man who ran

the election?

A. He was a State man. I can't recall his name.

I was introduced to him, too.

Q. When was this election held, do you remem-

ber?

A. By that, you mean the hour, or

Q. (Interrupting): No. What date?

A. Well, I can't tell you the date.

Q. Can you tell me approximately?

A. No.

Q. Did you attend the meeting on the 24th of

July, of which Mr., I think—I don't know which

one of the union agents mentioned it [66]

Mr. Baldwin (interrupting) : The 24th ?

Q. (By Mr. Weil—continuing) : The 24th, at

which there was some discussion about walking out

if there was no election?
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A. Attending a union meeting at which there

was a discussion about walking out ?

Q. Yes. A. Yes.

Q. The record will show, I think, that that meet-

ing was on the 24th. Was the election held after

that? A. After that meeting?

Q. Yes. A. Yes.

Q. Was it long after that meeting?

A. Not very long, if I remember correctly.

Q. A couple of days?

A. I would say around that time. It was pretty

close there.

Q. So the election would have been held aroimd

the 26th, is that right. That was a Saturday, I be-

lieve. Yes.

Trial Examiner Bennett: While I think about

it, may we have the exact title of the State agent

for the record, the State official who is involved?

Mr. Weston: Commissioner of Labor.

Trial Examiner Bennett: Commissioner of La-

bor?

Mr. Baldwin : For the State of Idaho.

Q. (By Mr. Weil) : Where was this election

held? [67]

A. It was in the little wholesale room, I don't

know as the room has ever been named, but

Q. (Interrupting) : Was it a room in the plant ?

A. Yes, a small room.

Q. Were you present at the voting?

A. I was an observer.

Q. You were an observor for the union?
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A. Yes.

Q. Who was the company observer*?

A. Ralph Little.

Q. Were any other members of management

other than Mr. Little present during the voting?

A. In the room*?

Q. Yes.

A. Not during the voting, no, there was no one

there but Ralph Little and I and this State Labor

man and whoever was doing the voting.

Trial Examiner Bennett: Does the record sup-

ply Mr. Little's title?

Mr. Weston: Secretary-treasurer.

Trial Examiner Bennett: Of the corporation?

Mr. Weil: Yes.

Q. (By Mr. Weil) : Bo you know where Mr.

Muller was during the voting?

A. There was two large windows there and he

was right by those, [68] I would say, oh, ten, fifteen

feet.

Q. (By Trial Examiner Bennett) : Ten or fif-

teen feet from what? A. From the windows.

Q. Where was he with relation to where the

polling was?

A. The polling was on the other side of the

window. He was on the outside and we were on the

inside.

Q. You mean outside the room completely?

A. Yes.

Q. On the outside of the building?

A. Well, there is a porch out there. I don't
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know if he was under a roof, I don't know if that

is a, considered a building or not, technically.

Q. (By Mr. Weil) : Was there a door there

beside tlie two window^s?

A. No. It is at the end of the building.

Q. Was he near the door'?

A. Yes, he was 20 or 25 feet from the door.

Q. Was he in a position past which the voters

had to come to vote"?

A. Well, they were all out, congregated out

there.

Q. They were congregated out—around him, or

I mean, in that section of the floor?

A. Well, they were all

Q. (Interrupting) : Was anyone else with Mr.

Muller?

A. Well, all of them. Buck Lawrence and Jim

Muller and all the employees were all out there

during the election. [69]

Q. Was that usually the case at that time of

day, everybody was out there in that space?

A. Oh, no.

Q. (By Trial Examiner Bennett) : By ''Buck

Lawrence", do you mean Carroll Lawrence, the

manager ?

A. I never did hear his name. That is all I

know.

Q. Was that the manager or an employee?

A. He is the co-owner, I have been told.

Q. (By Mr. Weil) : Were Mr. Muller or Mr.
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Lawrence engaging the men in conversation dur-

ing the time they waited to vote?

A. Everybody was talking. What they were say-

ing, I didn't know.

Q. You were inside the windows, were you?

A. Yes.
» * * * * r'TQi

Cross Examination

Q. (By Mr. Weston) : Isn't it a fact, Mr. Mills,

they also told you to go ahead and listen to what

the company had to say, but it wouldn't make
any difference anyway, or words to that effect ?

A. No, I wouldn't say so.

Q. Isn't it a fact that Mr. Baldwin or some-

body representing the union said, ''Well, go ahead

and have your meeting, listen to what they have

to say and speak your piece, but it doesn't mean
anything"?

A. He said go ahead.

Q. He said go ahead and have the meeting, Mr.

Baldwin said that, did he?

A. Baldwin was informed that there was to be a

meeting, but as to what he said, I don't remember

of him expressing much, only he said go ahead and

have the meeting, but the last I don't remember of

him saying about it to me.

Q. You are quite sure that he didn't tell you to

put the attorney out if he wasn't represented?

A. No. That was brought up in the meeting and

I don't even know who brought that up.

Q. That was your own idea?
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A. That was brought up in the meeting that

they bet the company attorney would be there.

Q. You decided that you didn't want the com-

pany attorney there [74] if you didn't have yours

there?

A. That was the body's ruling. The union didn't

have anything to do with that.

Q. It was your feeling if the company was to

be represented by counsel, then, the union should

be represented by counsel*?

A. That is right. We explained that to you that

day.

Mr. Weil: I think there was a misstatement

there in the question. I don't believe that he stated

it was his understanding that if the company was

to have their attorney that the union should have

an attorney. He said that the union didn't know

anything about this discussion. I think perhaps he

meant that the committee should have an attorney.

Mr. Weston: I object to your trying to interpret

the testimony.

Trial Examiner Bennett: You can re-examine

him if you wish to on redirect.

Q. (TBy Mr. Weston) : I believe you testified

on direct examination, Mr. Mills, that among other

things at that meeting Mr. Litlle said that it was

unlawful to bargain with your committee while the

company was being organized by the union, or

words to that effect, is that right? A. Yes.
***** TT'il
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Q. You wanted time and a half for overtime?

A. Yes.

Q. Is that when he explained to you that if you

had a union contract with time and a half, that

it would cost the company too much money?

A. Well, he brought that out at that time, I

believe.

Mr. Weston: I believe that is all.

* * * « * r77i

CLYDE CLEVENGER
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows: [82]

Direct Examination

Q. (By Mr. Weil) : Would you give us your

name and address, please?

A. Clyde Clevenger, 1023 Fern, Nampa, Idaho.

Q. What is your occupation?

A. Deliveryman.

Q. Are you employed at the Home Dairies Com-

pany ? A. Yes.

Q. How long have you been employed there?

A. Since the first day of March 1950.

Q. Have you signed a card authorizing the

Teamsters Local 483 to bargain on your behalf?

A. Yes.

Q. When did you sign the card?

Trial Examiner Bennett: Which card was that,

2-what?
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Mr. Weil: That is 2-A.

A. It was on or about the 18th, I believe, of July.

Q. (By Mr. Weil): The 18th of July?

A. Wait a minute. It might have been June. It

was the first meeting that we had down there.

Q. The first meeting?

A. The first meeting.

Q. How did you hear about this meeting? How
did you happen to attend this meeting?

A. There were a couple of boys that had went

over and contacted the union in some respect and

the union man said that he would [83] let it be

known when the first meeting would be held and

I was told about a day or two before the meeting

what night it would be on.

Q. Do you remember who told you?

A. No, sir, I don't.

Q. Did you attend—that was the meeting of

June 18th that you attended, then, the first union

meeting held?

A. Yes, yes.

Q. Do you remember who was present at that

meeting ?

A. Well, yes, approximately, I believe I know

Avho was present at that meeting.

Q. Could you tell us as many as you recall?

A. I think there was Gene Hollenbeck, Gordon

Mills, Lynn Van Houten, Clay Buckles, and I be-

lieve this Norman Stathopulos, or whatever his

name was, was there. And that is about all that I

recall being there.
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Trial Examiner Bennett: You say Norman Sta-

thopulos %

The Witness: Yes, I believe he was there.

Q. (By Mr. Weil) : Was he familiar to you,

was Mr. Stathopulos familiar to you?

A. Yes, very familiar.

Q. How did it happen that you were familiar

with him?

Q. You mean that I was acquainted with him?

Q. Yes.

A. Well, we had done lots of talking and, I

don't know, we [84] had chummed around a little,

more or less, at the dairy there and he had been

out at my place once or twice at night.

Q. Where was he working at that time?

A. He was on the route for the so-called Wood-
lawn Dairy.

Q. Where did he get his milk?

A. At Home Dairies' plant.

Q. And you met him when he came in there?

A. Yes.

Trial Examiner Bennett : What did he do, now ?

The Witness: He drove a truck for the Wood-
lawn Dairy that was working out of the Home
Dairies plant.

Q. (By Mr. Weil) : Was milk for the Wood-
!awn Dairy produced at the Woodlawn Company?

A. No, sir. It was produced at the Home Dairies

plant, processed there.

Q. Did you have any conversation with Mr.

Muller after that meeting?
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A. Yes. I had one conversation with him.

Q. When was that!

A. I can't just exactly recall the date, but it

was, I believe it was, the day before our second

meeting that we had.

Q. Was that the meeting that testimony has in-

dicated was on July 1^.

A. I would say yes.

Q. So that it would be probably the day before

July 1% [86]

A. I believe it was on the day of the meeting

that was held that night.

Q. On July 1? A. Yes.

Q. Who was present when you spoke, talked to

Mr. Muller? A. No one.

Q. Just yourself and he?

A. Just he and myself.

Q. What time of the day was that?

A. I would say that was around 11 o'clock in

the day, when I was just getting ready to go home.

Q. I see. And where did you talk with him?

A. It was at the door, the entrance to the din-

ing and dressing room.

Q. Is that the small building behind the main

plant?

A. It adjoins the garage and the shop out there.

They are all under one building out here.

Q. Suppose you tell us what was said and by

whom during this conversation.

A. Well, as I recall, Mr. Muller asked me how

our meetings were going and I said, ''Very well.
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I]

to

Q. (Interrupting): By "meetings," do you

know what he was referring to?

A. The union meetings. [87]

Q. How do you know he was referring to the

union meetings'?

A. Without a doubt. They were the only meet-

ings we were having.

Trial Examiner Bennett: Did he use the word

"our" or did he use another word'?

The Witness: "How is your meetings going'?"

Q. (By Mr. Weil) : And then you told him

whaf?

A. I told him "Very well," I thought. And then

he said, "I would like to find out what the trouble

is, why the boys are trying to bring something in

like this. I think I have been agreeable to anything

they ever have suggested to me", and I said, "Well,

Jim, it's because of the overtime they are work-

ing and not getting any extra money for it." Bas-

ing that on an eight-hour day was what I was re-

ferring to. And then there was a time that some

of the employees had to go on night shifts there

and they received a raise out of it. Us drivers were

on nights at the time, too, and we never got a raise

at any time of the year when we went on nights.

I said, "I think some of the boys are wound up

over that pretty tight," and I said, "The holidays,

we don't get any extra pay for that. And other

than that," I said, "I think the boys are fairly
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well satisfied, but they can't see they are going

to have any way of getting any extra money for

putting in over eight hours a day."

Q. Do you recall anything else about this con-

versation ?

A. Yes. He says, "After all, I would like to

get to the bottom of this. If you could find out why

these boys keep on [88] insisting they have the

union in I would like to know about it and see if I

can iron this out," but he never did contact me
after that.

Q. Do you have any knowledge of an employee

committee that was formed in the plant"?

A. I knew that they were forming a committee,

yes, I knew that.

Q. How did you find out about that?

A. The route foreman was the first one that told

me that everyone that, that they were going to

form a committee to meet with the stockholders.

Q. Who was the route foreman?

A. It was Leonard Cable at the time. And I was

asked by one or two of the drivers if I would be

on that committee and I said no, that I was going

fishing that weekend and I didn't figure I would

be back in time for the meeting, and I told them

then that I didn't see there was going to be any-

thing accomplished in the meeting and I didn't

figure on ruining the fishing trip just for the meet-

ing.

Q. Who was selected by that group of drivers

in your place then?
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A. I believe George Schamber and Gene Hol-

lenbeck was the two drivers in our place then.

Q. Did you vote in the election?

A. Yes.
*****

[89]

Cross-Examination

Q. (By Mr. Weston) : At the time you talked to

Mr. Muller and mentioned the fact that the boys

weren't interested in overtime, night shifts and holi-

days, he didn't make any threats to you at that

time, did he? A. No, sir.

Q. Or promises? A. No, sir.

Q. What you reported here is practically all the

conversation you had at that time, on that ques-

tion? A. Yes.

Q. You have given us practically everything

that was said, have you?

A. I believe that, everything that I can recall

anyway. ***** [91]

GENE HOLLENBECK
d, witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

Q. (By Mr. Weil) : Would you give your name,

please, and spell [93] it?

A. Gene Hollenbeck.

Q. And your address?

A. 1411 Eleventh Avenue South, Nampa, Idaho.
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Q. What is your occupation? A. Driver.

Q. Are you employed by the Home Dairies?

A. Yes, I am.

Q. What do you do there, drive?

A. Yes, I drive a truck.

Q. I guess that follows.

Did you join the union while you were employed

there? A. Join it?

Q. Yes.

A. No. I signed an application.

Q. You signed an application blank?

A. Yes.

Q. When did you sign an application blank?

A. I signed it the first meeting, at the first

meeting.

Q. That would be the meeting of June 19, is

that right, approximately? A. Yes.

Q. When did you first know about the union

being interested in organizing the employees?

A. The day that Sherman Call and myself went

over to Boise to [94] the Wage and Hour Office.

That was to talk to Shaw, I don't know his first

name. And he told us that there was nothing that

the Wage and Hour could do on this fluid milk

deal because it was through the second process

and going interstate, and he said that, he said

something, I forget just how he worded it, that the

thing for us to do was to get ahold of this, he gave

a name but I couldn't think of it, he was a union

man that was supposed to be with the Teamsters,

and he would give him a ring, and I told him that
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I didn't want any part of it right then, I told

this Sherman Call, well, he was supposed to have

given the miion man Sherman's number to get

ahold of, to call him at his home.

Q. Then, after that occurrence, did you know
that Mr. Baldwin or Mr. Wuelfken had contacted

Mr. Call?

A. Well, I knew one of them did at the time

that Shaw called the imion man, he wasn't home,

or he was out of town, and he left a note or he was

supposed to have left a message to call Sherman

Call.

Q. When did you hear about this meeting to be

held on the 18th?

A. Sherman Call told me.

Q. Sherman Call told you that? A. Yes.

Q. And then he resigned before the meeting was

held? A. Yes.

Q. Did you attend any other meetings of the

union than the [95] first one?

A. Yes. I attended, I believe it was the second

meeting, and then I attended one more, but I don't

remember which one it was.

Q. Did you ever discuss the imion with any of

the owners of the company or any of the members

of management? A. Yes.

Q. With whom?
A. Well, Buck Lawrence, this Carroll Lawrence,

and this Jim MuUer, I believe, was the only ones

that—indirectly—I didn't—I was led around to the

union through our conversation.
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Q. Were these two conversations or one con-

versation with both?

A. Two conversations, a separate one with each.

Q. Let's take the first one you mentioned.

A. With Lawrence.

Q. Who else was present at that occasion? Do
you remember?

A. There was just Lawrence and myself.

Q. Where did you talk?

A. Around where they unload the cans off their

can trucks.

Trial Examiner Bennett: Could you endeavor to

^x a time?

Mr. Weil: Yes, I am just about to try to.

The Witness: It would have been around 12

noon.

Q. (By Mr. Weil): About what date?

A. I think it was around after about that third

meeting. I [96] wouldn't say for sure.

Q. Would that be the meeting of the 7th of

July? A. I believe so.

Trial Examiner Bennett: You mean of 9th of

July, I think.

Mr. Weil: The 9th, yes.

Q. (By Mr. Weil) : Can you tell us what was

said in this conversation?

A. Well, I think what started it off was the fact

that I told Buck, there had been a lot of talk

around there that I had been the one that had

started the imion, I didn't want them to think that

I was the one, that I was the instigator of it, be-
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cause Sherman Call was, you see, he was the one

that actually got the ball rolling, and there had been

some understanding around there that I was the

one that had done it, but all I had done was seen

Shaw, see, I went over to talk to Shaw, was all,

and I told Buck, I said, "I don't want you to

get the idea, you guys to get the idea, that I am
the instigator of this." We talked back and forth

there about the men that, a couple of the men that

they had working there that one, when one had

come and asked for work he had told Buck, that

was when Buck had his own plant, had his own

business, that it would take him 12 hours to, or 13

hours to, do 8 hours' work, he admitted he was

slow, and Buck said that if, he said he didn't see

how, if they went union, that he could keep a man
on and pay him time and a half for that extra

work. [97]

Q. Did he name this man?
A. Frank Williamson, I believe, was his name.

Q. Did he name any others?

A. No, Buck never named any others that I

know of.

Q. Did he say it would be just about impossible

to keep having Abbie Roe as a bottle washer?

A. No, he never said it w^ould be impossible to

keep him. It seems, if I can remember, what he

said was, it was about Abbie Roe's eyes, he was

talking about giving these men a break, the argu-

ment was that the union would hang onto these

men and he said they had been giving him a break
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by keeping Abbie Roe on, his eyes were bad, they

would get a lot of chipped bottles and stuff like

that, that would hurt business, he said that

Trial Examiner Bennett: Let's have another

question. And will you please both keep your

voices up.

Q. (By Mr. Weil) : Were you a me*mber of the

employee committee? A. Yes, I was.

Q. How did that committee come to be formed?

A. Well, I understand it was the stockholders

that wanted the committee to come and talk to

them, give them an idea what, try to find out what

the trouble was, if there was any trouble. I guess

it wasn't supposed to be connected with the union

but it, I don't know for sure, I just

Trial Examiner Bennett: I think we might con-

fine this to what he personally was told. [98]

Q. (By Mr. Weil) : How did you become a

member of the committee?

A. Well, I was appointed.

Q. By whom?
A. I believe Cecil Thompson nominated me. I

was representing the non-commissioned drivers of

the Sherman Stump, and Cecil Thompson and my-

self and Schamber represented the commissioned

drivers under the same foreman.

Q. You went to the first meeting? A. Yes.

Q. Do you remember when that meeting was

held? A. No, I don't.

Q. Do you know how the meeting was called?

Or do you know by whom it was called?
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A. All I know is that Sherman Call was the

one that, it seems like

Q. (By Trial Examiner Bennett) : Who told

you about the meeting "?

A. Well, Sherman; I was thinking Clyde did.

Now I am not sure, but I think he did. You see,

Sherman had quit in the meantime.

Q. He quit before the meeting*? A. Yes.

Q. (By Mr. Weil) : He wasn't a member of this

committee, was he? A. No, he wasn't.

Q. Do you remember anything that went on at

this meeting? A. Well [99]

Trial Examiner Bennett (interrupting) : Before

we get into that, I would like to know if the wit-

ness knows anything more than he has already told

us about how the meeting came about.

Q. (By Trial Examiner Bennett) : Do you have

any personal knowledge of it ? Either you do or you

don't. A. Just what I was told was all.

Q. You were told there would be a meeting?

A. That's what I say; I think it was Clyde,

Clyde that told me.

Q. One of the men?

A. Yes, because I wasn't

Q. (Interrupting) : Now, tell us what took

place at the meeting.

A. We went to the meeting and Gordon Mills

asked the lawyer to leave, he asked for an intro-

duction and told them that we didn't have our

lawyer with us or anybody to talk for us, so, and

the men had decided that he should leave and that
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we wasn't going to do any talking or anything until

he did leave. And we never, all we did was submit

our, what we thought we would like to have, on our

contract that we drew up ourself to them, and they

kept saying that they couldn't negotiate any at all,

they couldn't promise one way or the other while

this was going on, while, you know, the negotiating

was going on there.

Q. (By Mr. Weil) : You say you submitted a

contract. Was that the list that I think Mr. Clev-

enger mentioned— not Mr. Clevenger— that Mr.

Mills mentioned—the things that you had talked

over [100] in the meeting of the committee itself?

A. Yes, rate of pay and holidays and time and

a half, things of that sort.

Q. Do you remember anything else that was said

at that meeting?

A. Well, they, one of the fellows there, I don't

know who it was, kept trying to, was wanting to

pin them down—the idea most of the fellows had

when they went to the meeting, they was going with

the idea that the dairy was going to tell us whether

they were going to give us more money or not, and

I think a lot of them there wanted to know whether,

if the dairy was going to give them more money
they wasn't going to go union; if they wasn't, why,

they planned on voting for it.

Q. Do you remember a representative of the

management saying anything about the company
eliminating the Cascade route?
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A. Yes. I don't remember, I can't remember,

who it was.

Q. You do remember, it was Mr. Lawrence and

Mr. Little and Mr. Muller who represented man-

agement at that meeting, wasn't it? A. Yes,

Q. It was one of the three of them?

A. Yes, it was one of those three.

Q. Do you remember just what was said in that

respect ?

A. Well, they said that that route was taking

around 12 to 13 or 14 hours, I guess it wasn't pay-

ing for itself then, and they could hardly keep it

agoing if they had to pay time and a half [101] or

anything over eight hours for it.

Q. Did you vote in the election? A. Yes.

Q. When you went into the election, did you

understand that after the union was washed up

that you would get a raise?

A. Yes, I was pretty sure, I thought we would

get something.

Q. Did you get that raise?

A. I got five dollars.

Q. A day, week, month? A. A month.

Q. (By Trial Examiner Bennett) : You say you

had that understanding. Where did you acquire it?

A. When I had my conversation with Muller,

Jim Muller.

Q. (By Mr. Weil) : What did he say?

Trial Examiner Bennett: Could you fix the date

first?

The Witness: I don't remember what day it was.
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Q. (By Mr. Weil) : Was that the conversation

we were discussing earlier^ A. No, it wasn't.

Trial Examiner Bennett: I don't think he gave

us that.

Q. (By Mr. Weil) : Who was, who else was,

present at that conversation?

A. Just Jim and myself.

Q. Where did that take place *?

A. We was talking around the lunchroom, out-

side the door of [102] the lunchroom.

Q. Was that before the day of the first union

meeting?

A. No.

Q. Was it before the committee meeting?

A. It was just a short while before the election

that they had posted, the first election.

Q. Shortly before the 18th?

A. It seemed to me like it was around four or

-BiYe days, I wouldn't say for sure, but it was some-

where around in there.

Q. Somewhere around the middle of July, is

that right?

A. Yes.

Q. Can you tell us what was said then?

A. He asked me, he would like to know what

the trouble was, what seemed to be the fellows'

troubles, the reason why they wanted to go union,

and I told him that I thought it was because of the

overtime we was putting in, around anywhere from

two to four hours, us three guys, a day, that was

Cecil Thompson and Sherman Stump and myself.
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Q. And then what else?

A. Jun said that he thought they would try to

work out something for the fellows, they had been

planning on it, but they just had never done it yet,

he said they would try to work out something for

the fellows to make up the difference on that over-

time.

Q. Now, at the committee meeting, do you recall

Ralph Little [103] telling, stating, something to the

effect that after the union was washed aside they

could make some wage adjustments.

Mr. Weston: We are going to object to that

form of questioning as leading and suggestive. I

think he can tell what Mr. Little said. There is no

evidence here that he said anything about being

washed out.

Trial Examiner Bennett: If you will first ex-

haust the witness as to everything that took place

at the meeting, I will then permit you to go into

another type of inquiry.

Mr. Weil: I understood he had done so.

Trial Examiner Bennett: Maybe he has. I want

to find out if he recalls anything else about the

meeting.

Q. (By Mr. Weil) : Do you recall anything else

about that meeting, the meeting of the employee

committee with the management?

A. Well, I wouldn't say for sure who it was,

but somebody kept asking, kept asking, whether

there would be something done. They wanted to

know if they voted a union out, if they wouldn't
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get anything, or if they would have to vote it in

to get something, and of course they kept arguing

they couldn't say what they would give us or any-

thing like that because they wasn't supposed to,

but, as I recall, it seems to me that Ralph Little

made some kind of a nod that they would naturally

try to work out something.

Q. (By Trial Examiner Bennett) : Some kind

of a nod?

A. Yes, (demonstrating) like that.

Q. You mean nodding his head? [104]

A. Yes.

Q. What came just before the nod?

A. Just the way I saw him do it was, he said

when, whoever it was that was asking the question,

they asked him, "Will there be something done

for us if we do vote this out? How will we know^?

Will there be anything done for us at all?" And
Ralph said, "I am sure, I think that something

will be worked out (demonstrating)," like that,

nodded his head.

Trial Examiner Bennett: That is all. Just what

took place.

Q. (By Mr. Weil) : When you went to vote, did

you see Mr. Muller and Mr. Lawrence standing

outside the voting place?

A. I saw Jim. I never noticed too much. That

is all.

Q. Did he address you at that time?

A. Not that I know of.

Mr. Weil: I think that is all.
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Cross Examination

Q. (By Mr. Weston) : How are you paid, Gene ?

A. By the month.

Q. Do you get a commission, too? A. No.

Q. Just straight by the month? A. Yes.

Q. Is your pay dependent upon the size of your

route or the amount of your work?

A. Yes, I believe it is, yes, the amount of hours

that I put in.

Q. So your pay increases with the increase in

your route and [105] the amount of hours that

you put in, is that right?

A. If my hours went up, why, I would get a pay

increase.

Q. When did you get your last increase?

A. Well, when everybody got a flat five-dollar

raise down there.

Q. Did your route increase along about that time

also ? A. No. It went down.

Q. Did your hours increase?

A. The hours went down.

Q. (By Trial Examiner Bennett) : From the

time you got the five-dollar raise, your hours and

route decreased? A. Yes.

Q. (By Mr. Weston) : That is when everybody

got the flat increase? A. Yes.

Q. Now, coming back to this meeting where Mr.

Muller and Mr. Lawrence and Mr. Little appeared

with your committee, do I understand that you

presented some requests to the company for in-
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creases, time and a half? A. At the meeting?

Q. Yes. A. Yes.

Q. And they told you at that time, Mr. Little

told you, that he couldn't give any, increases as long

as the union was trying to organize the company,

is that right? [106] A. That is right.

Q. Did he explain that it was against the law

to do it? A. Yes.

Q. He said he couldn't do it? A. Yes.

Q. He couldn't accede to your demands because

the union was trying to organize the company?

A. Yes.

Q. At that time it would be improper for him

to do it, isn't that right?

A. Yes. He said it would be against the law.

Q. Didn't one of the members of that group

representing management explain to you that as

soon as the election was over and the question of

union representation was decided they could give,

then give, consideration to your increases? Isn't that

what they explained to you?

A. I don't understand you.

Q. This expression of the union being washed

out, who made up that expression? Or was that

made up? A. I never heard that.

Q. You didn't hear anybody on management say

that? A. No.

Q. Didn't Mr. Muller or Mr. Little or someone

there explain to you that they couldn't make any

increases to you while the union was trying to

organize? [107] A. Oh, yes.
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Q. But after the thing was all settled, then they

could give some consideration to your requests, isn't

that right? A. Yes.

Q. That is your understanding of what their

position was? A. Yes.

Q. And then after you had the election on the

26th and the union lost the election, you got a five-

dollar increase, didn't you? A. Yes.

Q. And that was after the election?

A. Yes.

Q. (By Trial Examiner Bennett) : How long

after the election did you get that increase?

A. Well, let's see. The election came the 26th.

Q. Which was a Saturday.

A. All right. The raise went into effect the fol-

lowing month.

Q. The following Monday?

A. The following month.

Q. August 1?

A. The following month after the election we

got the first raise, on the 15th check, of two and

a half.

Q. You get paid twice a month?

A. That is right.

Q. And you got it in your check for August

15? [108] A. Yes.

Q. What period of time did that cover?

A. From the first to the fifteenth.

Q. You get paid on the 15th?

A. From the first to the fifteenth, I get paid on

the seventeenth.
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Q. And that check reflected a raised

A. Yes.

Q. When did your hours change and the size of

your route?

A. Right around that time there. I don't know
for sure what day it was.

Mr. Weston: Did you ask him if his route in-

creased?

Trial Examiner Bennett: Decreased.

Q. (By Trial Examiner Bennett) : I believe you

testified before that your hours and route decreased.

Is that right? A. Yes.

Q. (By Mr. Weston): Didn't your route in-

crease along about that period between July 26 and

August 1 and then drop off again.

A. What date was that?

Trial Examiner Bennett: July 26 was the elec-

tion.

Q. (By Mr. Weston) : Just prior to the time

of the increase hadn't your route increased and

then dropped back off again?

A. You mean by time, the hours I was put-

ting in?

Q. No. By customers, by volume.

A. Gosh, I don't know. [109]

Q. Does your volume go up and down or your

hours increase and decrease ?

A. Well, no. It doesn't make much difference on

my hours because I have got a lot of driving. I

drive, I think, about a himdred and ten miles a day.

It don't take any longer to fill up and stop than it
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does to just partly fill up, so the hours stay about

the same. *****
Q. A¥ho was it that told you to go ahead, your

committee, to go ahead and meet with management,

but is wouldn't do any good anyway ? A. Mills.

Q. Was that his idea or did he get that idea

from someone else % Did he tell you that ?

A. I don't know. [110]

Q. What did he tell you about that?

A. When we was having our meeting Mills said

the chances are they will probably have a lawyer

there and we should ask him to leave and he said

we just might as well be ready to not accept their

offer, no matter what their offer was.

Q. So when you went into that meeting you

weren't going to do what the company suggested,

you were going to go union anyway, were you not?

A. That was the idea.

Q. So the meeting was just to be a formal affair,

to sit down and meet, to listen to the company's

story and then go union?

A. Yes. They took a vote of the committee there

on that.

Q. Before the meeting?

A. Yes; our little meeting.

Q. That is when they decided that, right?

A. That is right. We had a secretary and every-

thing and they kept a record of it. I don't know

where it is now. ***** [111]

Q. Were you told that if you signed an appli-

cation blank for membership in the union it would
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cost you five dollars on that date and twenty-five

dollars later on?

A. That is what Mills said at a meeting. I be-

lieve he was there that day when Mills said it, he

was having a heated argimient with Johnny Heinze

about this. Johnny was arguing against the union

and Gordon said, "If you join now you can get in

for five dollars, pay your first month's dues, and

if you. are going to hold off it will cost you twenty-

five bucks to get in later."

Q. Was that the same time that he said if you

didn't. join the union you would lose your job?

A. Well, if they had a closed shop, it was talked

about if they had a closed shop, I mean if they

had one and you didn't join [112] the union you

would naturally lose your job.

***** [113]

Q. Did you actually have a contract there that

day when you met with the committee?

A. We drew up one.

Q. Did anybody help you draw it?

A. Well, there was Gordon Mills, he kind of

acted as the president of the outfit, and I believe

that George Schamber was the secretary, took the

notes, and then the fellows in each department told

their representative what they wanted and we wrote

it down on the paper, that is, George wrote it down.

Q. You didn't have a union contract there to go

by, did you? A. No.

Q. Mills didn't have a union contract there?

A. Not that I know of, no.
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Q. Now, coming back to your original desire to

go into the union, you say that was suggested to

you by Mr. Shaw of the Wage and Hour Division?

A. Yes.

Q. While you were there, and Call, did he pre-

tend to call or try to call one of the union boys?

A. That is right.

Q. And then they were to call back?

A. That is right.

Q. So really Mr. Shaw is the one who tried to

organize you, isn't that right?

A. That is right. [114]

Q. With reference to this Cascade route, did

Mr. Muller explain that the reason they were going

to take that off was because it wasn't paying?

A. That is right.
* * * * *

Redirect Examination

Q. (By Mr. Weil) : At the committee meeting

on this matter of the Cascade route, did you hear

the statement to the effect that the company would

have to eliminate the Cascade route if the union

came in? A. Yes, I heard that.

Q. Did you hear any statement that they would

have to charge [115] for shortages if the union

came in?

A. Yes. I heard lots of stories like that, though.

Q. I say, at the employee meeting, at the com-

mittee meeting.

A. No, I can't, I can't really recall whether

there was anything said like that at that meeting
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or not. There was several times that they referred

to a union plant like Arden, the different things

they went through, that they had to account for

their shortages and things of that sort.

[116]
* * * *

RALPH LITTLE
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

Q. (By Mr. Weil) : Will you give us your name

and address.

A. Ralph Little, Route 1, Nampa, Idaho.

Q. What is your occupation?

A. Oh, dairyman and farmer.

Q. Are you connected with Home Dairies!

A. I am.

Q. In what capacity?

A. I am secretary treasurer and I am co-owner

in the venture.

Q. The venture is a corporation, is it not?

A. Yes.

Q. Are you familiar with the Woodlawn Dairy?

A. Yes.

Q. Can you tell me who owns that?

A. Jim Muller and Buck, Carroll Lawrence, my-

self, and M. C. Muller and Chauncey Payne.

Q. Are those the same individuals who own

Home Dairies? A. They are. [117]

Q. Does Home Dairies own any of the, does
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Home Dairies as a corporation own any of the,

Woodlawn Dairy? A. No.

Q. AVhat is the setup of Woodlawn Dairy? Is

that a corporation? A. Partnership.

Q. Partnership. Are there any owners of Wood-

lawn who do not own shares in Home Dairies ?

A. No.

Q. Are there any owners of Home Dairies who

do not own shares in Woodlawn? A. No.

Q. Who manages the affairs of Woodlawn
Dairy ? A. Muller.

Q. That is, Jim Muller? A. Yes.

Q. Who keeps their books? A. I do.

Q. (By Trial Examiner Bennett) : Where is the

office of Woodlawn Dairy?

A. We have an office in the Canyon Building.

Q. In Caldwell? A. Nampa.

Q. (By Mr. Weil) : What business is transacted

in that office?

A. Receiving monies from customers.

Q. How many employees do you have in that

office? [118]

A. That is set up on a commission setup. They

reecive so much for the money received and they

take care of their, with their own personnel.

Q. Who is 'Hhey"?

A. Floyd Russell is the manager. He is the only

one I know personally.

Q. (By Trial Examiner Bennett) : He is not an

employee of Woodlawn? A. No.

Q. (By Mr. Weil) : Then, stop me if I am
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wrong, then, Woodlawn, the actual buying and sell-

ing of Woodlawn and the passage of money is

transacted by this office, is that corect?

A. They receive the money and turn it over to

me. I am custodian of the funds.

Q. Does Woodlawn own its own processing

equipment *? A. No.

Q. Who processes their products?

A. They have a processing agreement with the

Home Dairies.

Q. What is the gist of that agreement?

A. Buy and sell.

Q. Home Dairies buys and sells milk for Wood-
lawn ?

A. No. We buy the milk, process it and sell it

to them at a stipulated price, f.o.b. the factory.

Q. (By Trial Examiner Bennett) : How many
employees does Woodlawn have? [119]

A. They only have one at the present time.

Q. How about in July? A. One.

Q. Who was that?

A. Norman Stathopulos.

Q. He was the driver?

A. That is right. Of course, I was an employee.

I spent time there.

Q. How about the truck that Stathopulos drives ?

A. It is owned by the partnership.

Q. By Woodlawn? A. Yes.

Q. Does Woodlawn own any other equipment?

A. Oh, yes.

Q. What would that be?
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A. Oh, office equipment, another truck.

Q. Where is that office equij^ment located?

A. At the present time it is at 424 Twelfth

Avenue Road.

Q. Is it used any in the dairy?

A. It is in use; I use the equipment.

Q. At Home Dairies? A. Yes.

Q. How about the other Woodlawn truck?

A. It is on a standby basis, the truck; the route

has to go every day, so we have to have an extra

truck.

* * * * * [120]

Q. Do you know if it has ever been used on a

standby basis for Home? A. No.

Q. You don't know^, or it has not?

A. To my knowledge, it has not.

Q. (By Mr. Weil) : Who maintains the trucks

owned by Woodlawn?
A. They pay for that on a basis of the cost of

the maintenance.

Q. (By Trial Examiner Bennett): To whom?
A. To us, to Home Dairies.

Q. In other words, Home does the maintenance

for Woodlawn on a fee basis?

A. On a fee basis, and that is paid monthly.
***** [121]

Q. (By Trial Examiner Bennett) : Who does

make policy for the Woodlawn Dairy?

A. Partners.

Q. All the partners?

A. No. Muller and myself generally.
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Q. Who in the Home Dairies corporation makes

policy for Home Dairies'?

A. The Board of Directors.

Q. That consists of whom?
A. The stockholders. It is a closed corporation.

Q. (By Mr. Weston) : Who pays this employee

over there? A. Woodlawn.
Sf » * •Jt *

RALPH LITTLE
a witness recalled by and on behalf of the Respond-

ent, having been previously sworn, was examined

and testified further as follows:

***** [124]

Direct Examination

Q. (By Mr. Weston) : Let me clear it up this

way, when was the first time that Mr. Baldwin or

anyone representing the union talked to you about

a union, in relation to the election?

A. Oh, Mr. Baldwin only talked to me once, and

that was on the phone, but I don't remember the

day.

Q. And what did he talk to you about ?

A. He told me that we were telling our employ-

ees, making threats to them, and that we were

making statements that were absolutely out of line

and that he wanted it stopped.

Q. And that is when you told him that you

weren't doing it yourself?

A. I was very much surprised. I had no knowl-

edge of it whatever.

i
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Q. Did you assure him that the company would

not make any such threats or statements'?

A. Sure, I did.

*****
[127]

Q. Well, here is the letter that Mr. Baldwin

wrote to you on July 18, that is in evidence.

Trial Examiner Bennett: You want the witness

to see it?

Mr. Weston: Yes, please.

Trial Examiner Bennett: The record may show

that the witness has been shown General CounseFs

Exhibit No. 3.

Q. (By Mr. Weston) : That letter, in that letter

he states that he represents a majority of your

employees and he demands that you bargain with

him. Did you answer that letter? A. Yes.

Q. What did you state in that letter that you

answered? [128]

A. That we would be willing to bargain with

them after an appropriate election and showing

that that was the case.

Q. And then it would be sometime after that

that the election notice was posted on the bulletin

board or shortly after that?

A. This notice came to me after Mr. Baldwin

had talked to me on the phone. I think he told me
on the phone that he was mailing it out that day.

Q. (By Trial Examiner Bennett) : That he was

mailing you the letter dated July 18?

A. Yes. I think he said he mailed it.

Q. (By Mr. Weston) : So that after he talked
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to you about talking to the employees, then he set

up this election and posted a notice on your bulletin

board?

A. That was the next I knew about it.

Q. Now, can you tell us how long after he talked

to you on the phone it was that the election was

set up, just approximately?

A. I think it might have been the same day.

Q. Then, that first election was never held on

that date, was it? A. That is right.

***** [129]

Q. And this was on about the 26th of July?

A. That was the 26th of July.

Q. So that would be about 10 or 12 days after

you had this conversation with Mr. Baldwin and

after the time set for the first election?

A. Right.

Q. And w^as Mr. Baldwin at that meeting?

A. Sure.

Q. Did he make any complaints about you talk-

ing to your employees at that time?

A. Not a thing, not a thing.

Q. Was he perfectly in agreement with this elec-

tion? A. He seemed to me.

Q. Was he?

A. I would say, definitely he was, yes.

Q. He made no objections to having an election?

A. Not a bit.

* * * * * [131]

A. Well, you see, it was determined that the

count was 23 to 17, negative, and he folds up his



Home Dairies Company 135

(Testimony of Ralph Little.)

ballots and he writes something to the effect on

them that this was observed by the state or that it

was conducted by so-and-so and signed his name on

them and put them in his little brief case and locked

up his little ballot box and stuck it under his arm

and says, ''Goodbye, boys. I will see you next year."

Q. He said he would see you next year?

A. Yes.

Q. How did you interpret that statement?

A. I interpreted it that he was going to be a

self-invited guest next year.

Q. But not for a year, is that right?

A. That is the way he said it.

Trial Examiner Bennett: I suppose it might

be construed as a solicitation to have another elec-

tion.

Mr. Weston : Better luck next time, or something

like that.

Q. (By Mr. Weston) : And that is the last you

saw of the state labor commissioner?

A. Yes, sir.

Q. What did Mr. Baldwin have to say at that

time?

A. Baldwin took leave right after they verified

the names.

Q. Did he have any talk with you?
*****

[135] A. No.

Q. Along about the 23rd of July, you consented

to an election to be held by the National Labor

Relations Board, didn't you? A. Right.

Q. That petition was withdrawn, wasn't it, by
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the Board'? A. The 23rd of July?

Q. Sometime later. A. No.

Q. About August 1, didn't you receive a letter

from the Board suggesting that your petition for an

election had been withdrawn?

A. Yes, we had an election.

*****
Q. With reference to this meeting that you had

with the committee that has been talked about here

today, there was some statement as to a statement

that you made as to the company's position with

[136] reference to raises or paying time and one-

half for overtime. What did you tell the committee

that day in that respect?

A. Well, to get up to the point where the state-

ment was made. Mills was pressing me about certain

hours and time and a half and so on, and "Will

you do anything about it," and "This is our plan,"

and I merely made the statement that we were not

at liberty to make any, to enter into any, agree-

ments with the employees at this time due to the

fact that the union was in the process of organi-

zation.

Q. Did you make any statement at that time

about doing something when the union was washed

up or something like that, or washed out?

A. I did not.

Q. Did anybody representing the company make

that statement there that day?

A. That phraseology was never used.

Q. Was anything of that kind stated as to when
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you could make raises'? A. No.

Q. The committee merely submitted a group of

grievances or a list of demands and you discussed

it pro and con and explained that you couldn't do

it at that time, and did anything else happen at

that meeting 1

A. No, I don't think so. Everything that hap-

pened at the meeting was relative to wages and

hours. ***** [137]

Cross Examination

Q. (By Mr. Weil): Who conducted it?

A. Gordon Mills was chairman of the employee

group. [138]

Q. Who was chairman of your group? There

were three of you there, weren't there?

A. We were there, all three of management.

Q. (By Trial Examiner Bennett) : You had no

particular spokesman? A. I don't think so.

Q. (By Mr. Weil) : Wasn't that meeting held

on the same day that the notices were first, or

—

yes, that the notices were first posted ? A. Sure.

Q. You stated that you called Mr. Weston.

Wasn't Mr. Weston already there at that time, or

was that before or after he was there at the

meeting ?

A. Well, now, wait a minute. We called Weston,

we called Weston, I think I talked to Mr. Weston

in the morning. Mr. Robinson called in the morning

and said there would be an election posted and I

talked to him after that possibly.
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Q. When did Mr. Robinson come out to post

the notices?

A. I don't know if he even posted them. He
posted them during this time that we were in ses-

sion in the employee meeting.

Q. It was after Mr. Robinson's call that you

called Mr. Weston?

A. I called him after Mr. Robinson called Mr.

Lawrence.

Q. Then Mr. Lawrence must have told you about

Mr. Robinson's call? A. Yes. [139]

Q. In order for you to call Mr. Weston?

A. Yes.

Q. (By Trial Examiner Bennett) : Is that

right? A. Yes, that is right.

*****
[140]

Trial Examiner Bennett (interrupting) : To who,

now?

Mr. Weil: Mr. Helton.

A. At the meeting?

Q. (By Mr. Weil): Yes. A. As to what?

Q. As to the possibility of a wage increase being

worked out.

A. Not that I remember. I don't remember of

that.

Mr. Weil: That is all.

Redirect Examination

Q. (By Mr. Weston) : After the election on the

26th, did you call me and ask me anything with

reference to raises or pay increases? [141]
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A. Yes.

Q. What did I tell you?

A. You told me after the matter of representa-

tion had been settled by an election, we were free

to proceed as we saw fit.

Q. Was it on that advice that you made your

increases ? A. Right.
*****

(The docmnent heretofore marked Respond-

ent's Exhibit No. 1 for identification, was re-

ceived in evidence.)
* » * * * |-j^42]

RESPONDENT'S EXHIBIT No. 1

Department of Labor

State of Idaho

401 Sim Bldg., Boise

Home Dairy July 16, 1952

Nampa, Idaho

Gentlemen

:

By the provisions of Section 44-107 of the Idaho

Code, this Department is required to conduct an

election for the purpose of determining the bargain-

ing agent of employees, whenever, requested to do

so, either by the employer or the employees.

The employees of your establishment have re-

quested such an election. Carrying out our usual

practice, we have prepared notice of such election

which must be placed in your establishment.

The election will be July 18, 1952, at the hour of
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4:00 p.m. at your establishment in Nampa, Idaho.

At that time all eligible employees in the voting-

unit who were on the payroll as of July 12, will be

permitted to cast a secret ballot.

We ask that you designate some official of your

company to act as an observer for the employer.

We will permit the Union to have present one

observer. After all have voted who desire to do so,

the ballots will be tabulated and a certification

made.

We would appreciate it, if you would have a

list of the employees for our use at the election.

Yours very truly,

/s/ W. L. ROBISON,
Commissioner.

WLR:vs CC: Mr. Fred Baldwin, Sec. Teamsters

Local No. 483.

JAMES MULLER
a witness called by and on behalf of the Respondent,

being first duly sworn, was examined and testified

as follows:

Direct Examination
***** n44"l

Q. (By Mr. Weston) : Coming down to your

conversation with reference to the Cascade route,

was some reference made to the Cascade route at

this meeting with the committee?

A. Not with the committee, that I know of. That

is, the committee that met with management?
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Q. Management, yes.

A. I do not to my knowledge have any, know of

anything coming up, regarding that meeting.

Q. When was it that you discussed the Cascade

route and with whom?

A. It must have been at a time earlier than the

meeting, if it was discussed, and it has been dis-

cussed more than once, that route,

Q. I see.

A. Because that route has been a long route

from the time the first man was on it, and it was

always a long drawn-out route for hours, and it

wasn't a paying route other than we had the hope

that it would pay sometime, and we were willing to

pay a reasonable wage, which we thought was rea-

sonable at that time. I don't know exactly without

checking the records what that was. And the man
on the route was willing to take it under that wage

and as far as any discussion on paying more, it

never, to my knowledge, it never came up.

Q. You don't recall telling them that you were

going to take [146] that route off?

A. I might have mentioned that more than once,

probably before this union ever was mentioned in

our organization. And it was subject to whether it

would pay or depending on the conditions in the

summer and winter. Today that route has dropped

from six days to week to three days a week.
* * * * «

Q. (By Trial Examiner Bennett) : You said

k
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something about the simimer. Is that a route that

fluctuates with the siunmer business?

A. It has, yes.

Q. You have more business there in the summer

than in the fall? A. Yes, that is right.

Q. (By Mr. Weston) : With reference to Mr.

Hollenbeck's pay, he testified that he got a ten-

dollar increase at a time when his hours were

going down?

A. I think that was a five-dollar increase. The

over-all picture, it was stated that all men got a

five-dollar increase. On this one route, it was a

long route at that time, and it was in motion that

that route should have ten dollars more, ten dollars

more a month if it continued as it was. And I

believe, if I am not, I could be wrong, but I believe

that there was three days or four days after the

first of the month that this route changed from a

ten-dollar-a-month-paying-more-route down to an

average [147] route. And that happened two or

three days after the first of the month. So there was

a ten-dollar raise set for that route on account of it

was a long route.
*****

Q. What about this committee? How was it set

u]) in the first place?

A. Oh, the committee was set up, it was brought

to me, I think, more than once it was brought to

me by Mr. Mills that "Jim, you had better do some-

thing," he says, 'Hhe men are all going to join the

union and you don't want the union, the union is
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no good, it's [148] no good for your operation, and

it was said that we should suggest it to you." And
I said most of the fellows were getting along on

the same compensation, that our operation was so

I didn't know just what could be changed to make

the fellows understand our method of what we can

pay, so it was brought up to have a meeting, we

should have regular meetings once a month or

more, and he suggested getting a meeting up, that

is, Mr. Mills.

Q. (By Mr. Weil): When did this take place?

A. This was taking place, I would say, possibly

one week or two weeks before we had this one

meeting, and we refrained from having a meeting

when the union was dealing with the men and I

think myself I kept from having a meeting with

the men on that business, on that deal, because

they were in organizing, formal organization.

Q. (By Trial Examiner Bennett) : You said

that he suggested the formation of the committee,

is that right?

A. He suggested the formation of the commit-

tee, not how to go about it.

Q. What happened after he made that sugges-

tion?

A. Well, I would say that just a regular conver-

sation went on, there was nothing more done about

it at that time, although I had a mind, in mind,

having a meeting, and then it was brought up by

me for more of the fellows to have a meeting, so

with the knowledge of talking it over with the rest
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of our organization we decided to, I decided to, we

decided to, meet with them on a meeting, so I

suggested then to each division to sponsor a man
and if [149] they wanted to meet, why, we would

meet.

Q. (By Mr. Weston) : Did you tell each depart-

ment of the operation to pick a man'?

A. I believe that is the way it went out.

Q. And then later on you had the meeting *?

A. That was to give each department a chance

to talk if they wanted to be represented that way.

And at that time there had been no talk of any

election.
*****

Cross Examination

Q. (By Mr. Weil) : Can you tell me who the

individuals were who suggested to you, you stated

that first Mr. Mills suggested having a meeting and

then the two others

A. No, I couldn't, I wouldn't know, because I

met with all the men, I talked with them all the

time, I am around the premises all the time and I

have no office and my job calls for talking to them,

and so I have no way, the only reason I remember

this conversation with Mills on that question is

that he said, ''You better do something, your men

are going to go to the union and I [150] know a

lot about the union and it's not good for your

business.^'

Q. And you say that conversation took place tAvo

weeks before the meeting? A. I would guess.
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Q. (By Trial Examiner Bennett) : Two weeks

before the actual meeting?

A. Yes, and before the election.

Q. (By Mr. Weil) : It was about the Fourth

of July?

A. I wouldn't say to the date. I know it was

ahead of the election.

* * * * * [151]
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United States of America ^

In the District Court of the United States, District

of Montana, Helena Division

Civil No. 524

HENRY THOL,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

COMPLAINT

Comes now the plaintiff, and for cause of action

alleges

:

I.

That this is a suit of a civil nature, and the

United States District Court in and for the District

of Montana has jurisdiction under the provisions

of Sections 1346 (b) and 2674, Title 28 U. S. Code.

11.

That at all of the times herein mentioned, the

Helena National Forest was a national forest duly

established and under the supervision and control

of the Forest Service, of the Department of Agri-

culture of the United States; that at all of the

times herein mentioned, the westerly boundary of

a part of said national forest was formed by the

channel of the Missouri River, flowing generally

in a northerly and southerly direction m the Gates

of the Mountains area, from Hauser dam to the

northwest corner of Section 18, Township 13 N,

Range 2 West, M.P.M., a distance of about ten
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miles ; that at all of the times herein mentioned that

portion of said forest area east of said Missouri

River, extended eastwardly for a distance of sev-

eral miles and constituted a primitive or wild area

and one of the roughest areas in Montana east of

the Continental Divide; that at all of the times

herein mentioned a gulch known as Meriwether

Gulch arising in high mountain country in said

Forest several miles to the northeast extended to

the west and descended and opened into the Mis-

souri River in Section 19, Township 13 N, R 2

West M.P.M. ; that at all of the times herein men-

tioned to the north of said Meriwether Gulch, a

similar gulch known as Mann Gulch, approximately

a mile therefrom, descended to and opened into the

Missouri River separated from Meriwether Gulch

by a high ridge extending to the easterly bank of

said river, where said ridge terminated in a cliff-

like precipice; that at all of the times herein men-

tioned, a similar ridge extended and formed the

northerly side of said Mann Gulch which ridge

likewise extended to the Missouri River; that at all

of the times herein mentioned, the top of the afore-

said ridge between Meriwether and Mann Gulches,

and the area within the aforesaid Mann Gulch for

a distance of from two to three miles from the river

in an easterly direction was covered with a dense

stand of Douglas Fir, and Ponderosa Pine poles

six to eight inches in diameter with some larger

timber, and a heavy ground cover in the openings

and in the less dense timber, of grass and weeds;

that on August 5, 1949, said timber and ground
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covering was in an extremely dry and highly in-

flammable condition.

III.

That on or about the 5th day of August, 1949,

a fire started at a point near the top of the afore-

said ridge between Mann Gulch and Meriwether

Gulch, about one-half mile to the east of the Mis-

souri River ; that said fire was discovered by United

States Forest Service employees, at 12:25 p.m. and

was observed by them from the air at approxi-

mately 12:55 p.m. on said date, and at that time

was estimated to be about eight acres in size, and

smoking strongly; that thereupon the officers and

employees of the United States Forest Service in

charge of said Helena National Forest at Helena

made a request of the United States Forest Service,

Region One, at Missoula, Montana, for fire fighters,

qualified to descend by parachute from an airplane

near the site of a fire, called smoke jumpers, to

proceed to the site of said fire by air in an effort

to control the same; that thereupon an airplane

with smoke jumpers aboard was dispatched by

officers and employees of said United States Forest

Service from Missoula, Montana, including one R.

Wagner Dodge, Foreman in charge of said smoke

jumpers, and one Earl E. Cooley, as fire spotter;

that included among the smoke jumpers was Henry

J. Thol, Jr., son of plaintiff; that said airplane

arrived at the fire location at approximately 3:10

p.m.; that thereupon it became the duty of said

spotter Cooley, and said Foreman Dodge, acting in
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the course of their employment, and pursuant to

the duties incident thereto as employees of the

United States, to select from the air a safe area

for said men to descend by parachute from said

airplane where they would not be trapped by the

spreading flames of said fire; that after their de-

scent to the ground, at all of the times herein

mentioned, all of said smoke jumpers were under

the direction and control of said Foreman Dodge,

and were acting in the course of their employment

and pursuant to the duties incident thereto as em-

ployees of the United States.

IV.

That when said smoke jumpers were dispatched

from Missoula, said defendant, by and through its

officers and employees in said United States Forest

Service in charge of said men knew of the extremely

rough area where said fire was located, and knew

that the fire danger was extremely high by reason

of a high temperature of from 92 to 97 degrees

Fahrenheit, low humidity, with wind directions and

intensity variable, and a burning index of 74, with

100 as a maxmium which could be measured; that

said defendant, by and through its officers and em-

ployees in said United States Forest Service like-

wise then and there knew that the said area where

said fire was located was a primitive area without

roads, and without habitations occupied by persons

in the immediate area.

V.

That notwithstanding the matters and things



United States of America 7

aforesaid said defendant, by and through its officers

and employees carelessly, recklessly and negligently

dispatched said group of smoke jumpers to the site

of said fire, and carelessly, recklessly, and negli-

gently directed fourteen smoke jumpers, including

Henry J. Thol, Jr., son of plaintiff, to descend by

parachute to the ground near said fire at about

four o'clock p.m. on said date, although said de-

fendant by and through its officers and employees

knew, or in the exercise of reasonable care and

diligence should have known by reason of the time

of day, temperature, humidity, and variable direc-

tion of the wind, the highly inflammable condition

of the ground cover and trees in said area, and gen-

eral topography that upon descending in the afore-

said area said smoke jumpers might be trapped

and burned by said fire.

VI.

That before said smoke jumpers were directed to

jump from said airplane, said spotter Cooley and

said foreman Dodge observed said fire from the

air and determined the point at which said smoke

jumpers should land; that said employees of the

United States then and there estimated the size of

the fire at between fifty and sixty acres, burning

on the top of the ridge between Meriwether and

Mann Gulches, and on the slope of the southerly

side of said Mann Gulch; that said defendant, by

and through said employees could not accurately

determine the extent to which said fire had spread

by reason of the smoke arising from said fire ; that
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said defendant, by and through said employees in

charge of said smoke jumpers crew, then and there

carelessly, recklessly, and negligently directed said

smoke jumpers to jump from said airplane so as to

alight in the bottom of said Mann Gulch at a point

about one-half of a mile northeast of said fire, al-

though said defendant, by and through said em-

ployees, did not then and there know the exact

extent of said fire and then and there knew, or in

the exercise of reasonable care and diligence should

have known that by reason of the time of day,

temperature, wind conditions, highly inflammable

condition of the ground cover and trees in said

area, the general topography, and the fire as ob-

served from the air, that upon descending in said

Mann Gulch above said fire as aforesaid, said

smoke jumpers might be trapped and burned by

said fire.

VII.

That the airplane by which said smoke jumpers

were transported to the area of the fire as aforesaid

was equipped with radio instruments designed to

permit persons in said airplane to communicate by

radio with United States Forest Service officials

when said smoke jumpers had landed, so that the

Forest Service officials in charge of the suppression

of said fire could be advised of the presence of said

smoke jumpers and their location ; that said defend-

ant by and through its officers and employees care-

lessly, recklessly and negligently failed and omitted

to keep said radio equipment in said airplane in

repair and permitted and allowed said airplane to
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be dispatched when the radio equipment was out

of repair so that it would not work and accord-

ingly, the Forest Service officers and employees

were not notified of the landing of said smoke

jumpers imtil said airplane had returned to Mis-

soula at about 5:15 p.m. on said date; that if said

radio equipment had been in repair and working

properly, officers and employees of said Forest

Service who arrived near the site of the fire on

the ground on the westerly side thereof would have

known where said smoke jumpers were and would

and could have warned said smoke jumpers of the

danger of being trapped by said fire in sufficient

time for them to have escaped.

VIII.

That upon making descent to the bottom of Mann
Gulch as aforesaid, the fire-fighting equipment of

said smoke jumpers was likewise dropped from

said airplane by parachute, including a radio trans-

mitter and receiver, which was broken by reason

of the failure of the parachute, to which it had been

attached, to open; that by reason of the premises

said foreman in charge of said smoke jumpers was

unable to communicate by radio with the Forest

Service officials having charge of the suppression

of said fire.

IX.

That after making the descent as aforesaid said

foreman Dodge in charge of said crew knew or in

the exercise of reasonable care and diligence should

have known, that the general course of said fire
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might be up said Mann Gulch toward the point

where said men had landed by reason of the wind

conditions, the draft conditions caused by the heat

of the fire, the nature and inflammable condition

of the ground cover and trees and the general

topography, but nevertheless said defendant by and

through said employee in charge of said crew care-

lessly, recklessly and negligently failed and omitted

to take any steps to scout said fire and determine

the rapidity with which it was spreading and the

area to which it had spread, taking into considera-

tion the fact that said crew could not communicate

with Forest Service officials by radio and thus be

advised as to the extent of said fire, and carelessly,

recklessly and negligently directed and required

said men to occupy themselves assembling the

equipment and supplies which had been dropped

by parachute from said airplane for a period of

approximately one hour, from 4 o'clock to 5 o'clock

p.m. on said date, during which time, by reason of

the location of said crew in the bottom of said

gulch, the direction of spread of said fire could not

be ascertained; that said defendant by and through

its employee in charge of said crew carelessly, reck-

lessly and negligently failed and omitted to require

a sufficient number of men to ascend to high points

on the ridges on either side of Mann Gulch or to

take such other appropriate steps as might be

necessary to ascertain whether or not said fire was

spreading easterly up said Mann Gulch toward said

crew, as in the exercise of reasonable care and dili-

gence said foreman would have done; that said
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defendant by and through said foreman in charge

of said crew then and there carelessly, recklessly

and negligently failed and omitted to require said

smoke jumpers to proceed to the top of the ridge

on either the northerly or on the southerly side of

Mann Gulch to avoid being trapped and burned

by the oncoming flames which might rapidly spread

from the west to the east up from the bottom of

aforesaid Mann Gulch, as said defendant by and

through said foreman in charge of said crew, then

and there knew or in the exercise of reasonable

care and diligence should have known; that by

reason of the time of day, temperature, wind con-

ditions, highly inflammable condition of the ground

cover and trees in said area, a very high fire danger

existed and a "blow-up" might occur at any time,

causing the flames to spread with such rapidity

that said crew of smoke jumpers landed in close

proximity of said fire as aforesaid, could not escape

therefrom, but nevertheless said defendant by and

through its said employee carelessly, recklessly and

negligently failed and omitted to direct said crew

to a place of safety or to take any steps to ascer-

tain the extent to which said fire had spread so

that said crew could seek a place of safety as in

the exercise of reasonable care and diligence would

have been done.

X.

That said defendant, by and through its officers

and employees carelessly, recklessly and negligently

failed and omitted to properly instruct said smoke

jumpers prior to their arrival and after arrival at



12 Henry Thol vs.

the scene of said fire as to their duties in the event

of an emergency arising whereby they might be in

imminent danger of being trapped by the flames

of a rapidly spreading forest fire or as to the feasi-

bility and possibility of setting a fire to burn off

an area into which they might retreat to avoid

being burned by a spreading forest fire; that said

defendant by and through its officers and employees

carelessly, recklessly and negligently failed and

omitted to train and adequately instruct said smoke

jumpers with respect to their duties in the event

of imminent danger of being trapped by a forest

fire, and permitted said smoke jumpers, and par-

ticularly the said Henry J. Thol, Jr., to be dis-

patched on said date without adequate training and

experience with respect to the possibility of setting

an escape fire to burn off an area into which they

might escape to avoid being burned by a spreading

forest fire.

XI.

That said defendant by and through said fore-

man Dodge after 5:00 p.m. on said date, carelessly,

recklessly, and negligently led and directed said

crew of smoke jumpers to proceed down the afore-

said Mann Gulch until they arrived in close prox-

imity to said forest fire at a time when he was

without knowledge as to where said fire had spread,

after observing that said fire was burning and

spreading rapidly, and at a time when said fire

had entirely crossed said Mann Gulch and was pro-

ceeding up the same with great rapidity toward

said smoke jumpers, as said defendant in the exer-

i

1
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cise of reasonable care and diligence would have

known in time to have led said men to a place of

safety and not to a place where they might be

trapped and burned by said fire.

XII.

That thereafter said foreman carelessly, reck-

lessly and negligently required said smoke jumping

crew to proceed down said Mann Gulch toward the

Missouri River, and in a direction in closer prox-

imity to said fire until approximately 5:45 p.m.,

although said defendant, by and through its said

employee, in the exercise of reasonable care and

diligence would have directed said crew to ascend

the ridge on the northerly side of Mann Gulch

while approaching said fire, where they could and

would have had a position of safety from which

they could escape from the flames of said fire, and

carelessly, recklessly and negligently continued to

so proceed until said crew could observe that the

route toward the river was cut off by the advancing

fire, at which time the approaching flames were

about five hundred feet from them; that thereupon

said foreman Dodge directed said crew to turn back

and endeavor to escape from said flames by ascend-

ing the ridge on the northerly side of said Mann
Gulch; that thereupon said foreman Dodge care-

lessly, recklessly and negligently failed and omitted

to warn said crew and particularly the said Henry

J. Thol, Jr., of his intention to do so, but never-

theless carelessly, recklessly, and negligently lit a

fire to burn off an area into which said crew might
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escape when said defendant, by and through said

employee knew, or in the exercise of reasonable

care and diligence should have known that such a

fir, set without knowledge of said Henry J. Thol,

Jr., would and did impede his escape from said

forest fire.

XIII.

That said Henry J. Thol, Jr., endeavored to

escape by ascending the ridge on the northerly side

of Mann Gulch, but failed to reach a place of

safety, and on the contrary was engulfed by the

flames of the forest fire, or of the fire set by said

foreman Dodge, and by reason thereof was severely

burned, causing personal injuries resulting in his

death on said date.

XIV.
That each of the aforesaid negligent acts and

omissions of said defendant United States of

America, acting by and through its officers and

employees in the United States Forest Service as

aforesaid, was a proximate cause of the injuries

and subsequent death of said Henry J. Thol, Jr.

XV.
That at the time of his death as aforesaid, said

Henry J. Thol, Jr., was a minor of the age of 19

years; that he resided with his father, Henry Thol,

the plaintiff above named ; that said Henry J. Thol,

Jr., had an expectancy of over 42 years ; that plain-

tiff was of the age of 68 years, with an expectancy

of over nine years; and it was reasonably likely

that his son would live beyond the period of plain-



United States of America 15

tiff's expectancy; that said Henry J. Thol, Jr., was

a kind and affectionate son; that he was earning,

and capable of earning in excess of $200 a month,

and it was reasonably likely that as he grew older

his earning power would increase; that said Henry

J. Thol, Jr., had made some contributions to plain-

tiff in the past from his earnings, and if he had

not died by reason of said injuries as aforesaid, it

is reasonably likely that he would have made fur-

ther contributions to the plaintiff in the future;

that by reason of the death of the said Henry J.

Thol, Jr., plaintiff has suffered the loss of the com-

fort, society, and companionship of his son, and

contributions toward his support.

XVI.

That by reason of the premises, plaintiff has suf-

fered damages in the sum of $35,000.00.

Wherefore, plaintiff prays for judgment against

said defendant in the sum of $35,000.00, together

with his costs herein incurred.

/s/ WELLINGTON D. RANKIN,

/s/ ARTHUR P. ACHER,
Attorneys for Plaintiff.

[Endorsed] : Filed August 2, 1951.
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[Title of District Court and Cause.]

MOTION TO DISMISS
Comes now the Defendant above named and

moves the Court that this cause be dismissed upon

the following grounds, to wit:

That the complaint herein fails to state a claim

upon which relief can be granted.

/s/ DALTON PIERSON,
United States Attorney for the District of Mon-

tana;

/s/ R. LEWIS BROWN, JR.,

Assistant United States Attorney for the District

of Montana;

/s/ H. D. CARMICHAEL,
Assistant United States Attorney for the District

of Montana, Attorneys for Defendants.

[Endorsed] : Filed October 3, 1951.

In the United States District Court for the District

of Montana, Helena Division

No. 524

HENRY THOL,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

ORDER
The defendant's motion to dismiss having come

on for hearing before the Court on the 7th day of
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December, 1951, and the matter having been sub-

mitted to the Court upon briefs, and it appearing

to the Court that under the provisions of Section

757 (b) of Title 5, U.S.C.A., the exclusive remedy

of plaintiff herein is that provided by Chapter 15,

Title 5, U.S.C.A.,

Now, Therefore, It Is Ordered that the defend-

ant's motion to dismiss be, and the same hereby is,

granted.

Done and dated this 12th day of June, 1953.

/s/ W. D. MURRAY,
United States District Judge.

[Endorsed]: Filed and docketed June 12, 1953.

[Title of District Court and Cause.]

NOTICE OF APPEAL
Notice Is Hereby Given, that the Plaintiff above

named, Henry Thol, hereby appeals to the Court

of Appeals for the Ninth Circuit from that certain

order and final judgment entered in this action on

the 12th day of June, 1953, in favor of the defend-

ant, the United States of America, and against the

plaintiff, Henry Thol, granting the defendant's

motion to dismiss said action and from the whole

of said order and judgment.

Dated this 10th day of August, 1953.

/s/ WELLINGTON D. RANKIN,

/s/ ARTHUR P. ACHER,
Attorneys for Plaintiff and

Appellant.

[Endorsed] : Filed August 11, 1953.
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[Title of District Court and Cause.]

DOCKET ENTRY

Aug. 11, 1953—Mailed Copy Notice of Appeal to

U. S. Attorney, Butte, Montana.

Attest a True Copy.

[Seal] H. H. WALKER,
Clerk

By /s/ ELIZABETH E. SPRINGER,
Deputy Clerk.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

United States of America,

District of Montana—ss.

I, H. H. Walker, Clerk of the United States Dis-

trict Court for the District of Montana, do hereby

certify that the annexed papers are the originals

filed in Case No. 524, Henry Thol, Plaintiff, vs.

United States of America, Defendant, and desig-

nated by the Plaintiff as the record on appeal in

said cause.

Witness my hand and the seal of said Court at

Helena, Montana, this 16th day of September, A.D.

1953.

[Seal] /s/ H. H. WALKER,
Clerk as Aforesaid.

'
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[Endorsed]: No. 14,041. United States Court

of Appeals for the Ninth Circuit. Henry Thol,

Appellant, vs. United States of America, Appellee.

Transcript of Record. Appeal from the United

States District Court for the District of Montana.

Filed September 19, 1953.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.

United States Court of Appeals

for the Ninth Circuit

No. 14,041

HENRY THOL,
Appellant,

vs.

UNITED STATES OF AMERICA
Appellee.

APPELLANT'S STATEMENT OF POINTS
AND DESIGNATION OF RECORD

Statement of Points on Which Appellant

Intends to Rely

The United States District Court erred:

1. In granting the defendant's motion to dis-

miss;

2. In holding that the complaint on file herein

fails to state a claim upon which relief can be

granted

;

3. In finding, holding and deciding that under



20 Henry Thol vs.

the provisions of Section 757 (b) of Title 5,

U.S.C.A., the exclusive remedy of plaintiff herein

is that provided by Chapter 15, Title 5, U.S.C.A.

;

4. In not finding, holding and deciding that the

complaint states sufficient facts to authorize recov-

ery by the plaintiff against the United States under

the Federal Tort Claims Act, Section 2674, Title 28,

U.S.C.A.

Designation of Record

The appellant hereby designates the following

portions of the record to be printed as material to

the consideration of the appeal, namely, Complaint,

Defendant's Motion to Dismiss, the Order and

Judgment of the Court granting the Defendant's

Motion to Dismiss, Notice of Appeal with date of

filing, Entry in Civil Docket as to names of parties

to whom Clerk mailed copy of Notice of Appeal,

Designation of Contents of Record on Appeal filed

in the District Court, and this Statement of Points

and Designation of Record, and requests that the

Bond on Appeal not be printed nor the appellant's

Statement of Points filed in the District Court,

agreeable to Rule 75, Federal Rules of Civil Pro-

cedure, inasmuch as said statement is identical with

the statement of points hereinbefore set forth.

Dated this 28th day of September, 1953.

/s/ WELLINGTON D. RANKIN,
/s/ ARTHUR P. ACHER,

Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed September 29, 1953.
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The Montana Case Cited Has No Application

Certain assertions in the Brief of the United States

prompt this Reply Brief.

It is there stated: (P. 15)

"Finally, there seems little doubt that if this case

arose under the Montana Compensation Act, the non-

dependent father could not recover for wrongful
death. In Tarrant v. Helena Bldg. & Rlty. Co. (1944)

116 Mont. 319, 156 P. 2nd 168, suit was brought for

the wrongful death in 1943 of a 13-year-old girl em-
ployed for $35.00 per month. The compensation Act
was held to exclude the suit. It is true that the

question of non-dependency was not expressly moot-

ed, but the facts of non-dependency speak for them-
selves.

'

'

In the Tarrant case the suit was by the personal rep-



resentative of the decedent's estate. It was sought to

avoid the Compensation Act by showing that decendent

was a minor, illegally employed. The Court states

:

'' Plaintiff was appointed as administratrix of the

decedent's estate and, as such administratrix,

brought this action to recover damages from the de-

fendant Helena Building & Realty Company, a cor-

poration, as owner and operator of the said office

building on the alleged ground that its negligence

was the proximate cause of the death."

The Court further stated:

"No action for wrongful death existed at common
law, the action dying with the injured person. How-
ever, the legislature is empowered to and it has pro-

vided that in certain cases the cause of action shall

survive the death of the injured person.. (See sec-

tions 9075, 9076, and 9086, Rev. Codes.) That which
the legislature is empowered to give, it is also em-
powered to take away. The legislature was empow-
ered to enact the Workmen's Compensation Act.

It was also empowered to enact the 1925 amendment
to the Act. By such legislation the legislature ha^
taken from the injured workman, and in case of his

death from his representatives, certain cause of ac-

tion and remedies theretofore available to them."



The Appellant Has Independent Rights as a Third Party

In Rocky Mountain Fuel Co. v. Industrial Conuni'ssion,

105 Colo. 22, 96 Pac. 2d 413, the court said:

''The Workmen's Compensation Act deals exclu-

sively with matters growing out of the relation of

employer and employee. The provisions of the act

are binding upon employers and employees electing

to be bound by them and upon none others. All ex-

cept employers and employees are strangers to the

act, and their usual laivfid rights and remedies are

unaffected by it." (emphasis supplied.)

In Montana, of course, two independent causes of ac-

tion would arise upon the death of a minor, excluding

for the moment the effect of compensation laws. Thus

in Burns v. Eminger, 84 Mont. 397, 405, 276 Pac. 437, the

Court said:

"In the case of an injury to a minor, there arise

two causes of action—one in favor of the minor; the

other in favor of the parents for loss of services

during minority. In case of death, the action in

favor of the minor survives and may be prosecuted

by his administrator. (Melzner v. Northern Pac.

Ry. Co., 46 Mont. 162, 127 Pac. 146; Burns, Admr.,
V. Eminger, above.) The independent action by the

parent is authorized by section 9075, Rev. Codes
of 1921 (Liston v. Revnolds, 69 Mont. 480, 223 Pac.

507).

The recovery by a parent, as guardian ad litem of

a living child, or as administraior of the estate in

the surviving action, is no bar to a recovery by the

parent in his own right for the damages which he

has suffered by reason of the injury to his child."

We conceded in the opening brief that an action of the

personal representative would be barred since the de-



cedent, if he had lived, would have been entitled to com-

pensation. The Tarrant case goes no further.

Section 93-2809, authorizing the action by the parent

for the death of his minor child was adopted from Sec-

tion 376, California Code of Civil Procedure. The Mon-

tana Supreme Court held (1909) that *'the construction

given by the Courts of California and Washington meets

with our approval." (Flaherty v. Butte Electric Ry.

Co., 40 Mont. 454, 460, 107 Pac. 416.)

Durkee v. Central Pac. R.R. Co., 56 Cal. 388, 38 Am.

Rep. 59, is cited by the Montana Court. There the

court said:

''It is, therefore, reasonable to presume, that the

legislature had in view the principles of the common
law as the same are applicable to cases of this char-

acter, and intended that the father should recover

such damages as he has sustained, by way of com-
pensation, leaving to the infant a further right of

recovery of such damages as are personal to him-
self."

In Lange v. Schoettler (Cal) 47 Pac. 139, the court

said

:

"It has been uniformly ruled that the action pro-

vided for in section 376, Code Civ. Proc, is a new
action, and not the action which the deceased might
have brought for the wrong bad he survived."



7

The Tort Claims Act Should be Liberally Construed

In Gilroy v. United States (D.C.) 112 F. Supp. 664

the court said

:

*

' The purpose of the Federal Tort Claims Act was
to abrogate the immunity of the United States

against suit in tort. Its purpose was to make the

United States liable to suit in tort in the same man-
ner as anyone else. Unlike other statutes waiving
governmental immunity, the Federal Tort Claims
Act should be liberally construed in order to effect-

uate the purpose that was intended by its framers."

It is respectfully submitted that when the Federal

Tort Claims Act was passed by Congress a cause of ac-

tion arose in favor of a non-dependent father in Montana.

The question presented is whether or not the meaning

of the exclusive liability provision of Section 757, Title

5 U.S.C. is so clear that the independent rights of a

third party have been cut off.

It will be noted that the Supreme Court declined to

pass upon the legal effect of similar language in the

Longshoremen's and Harbor Workers' Act, in Halcyon

Lines v. Haenn Ship C. & R. Corp., 342 U.S. 282, 96 L.

ICd, 318, the court having stated:

''Section 5 of the Act provides that, 'The liability

of an employer prescribed in section 4 shall be ex-

clusive and in place of all other liability of such em-
ployer to the employee, his legal representative,

husband or wife, parents, dependents, next of kin,

and anyone otherwise entitled to recover damages
from such employer at law or in admiralty on ac-

count of such injury or death, . . .
.' Haonii

argues that this section provides the employer's ex-

clusive liability thereby preventing a third party



from having any right of contribution against an
employer under the Act in cases where the joint neg-

ligence of a third party and the employer injure an
employee covered by the Act. We find it unneces-

sary to decide this question which is treated by the

oases cited in note 3, supra." (emphasis supplied.)

Conclusion

The government's contention is supported by Under-

wood V. United States (CCA 10) (November 4, 1953) 207

F. (2d) 862, which is in conflict with Hitaffer v. Ai'gonno

Co. 87 App. D. C. 57, 183 F. (2d) 811 upon which we

rely.

The United States Supreme Court denied certiorari

in the Hitaffer case, 340 U.S. 852, 95 L. Ed. 624.

In Underwood v. United States, supra, the court states

:

"Viewed in the light of the declared purposes
* * *it becomes unequivocally plain, we think, that

Congress intended the liability of the United States

with respect to the injuiy or death of an employee to

be exclusive and in the place of all other liability of

the United States, not onlj^ to the employee, his legal

representative, spouse, dependent, and next of kin,

but 'anyone otherwise entitled to jecover damages
from the United States.* * * on account of such in-

jury or death* * * under any Federal Tort liability

statute.
'

'

Upon the other hand in Hitaffer v. Argonne Co., Supra,

the Court took a directly contrary view, saying:

''Moreover, it would be contrary to reason to

hold that this Act cuts off independent rights of

third persons when the whole stmcture demonstrates

that it is designed to compensate injured employees

or persons suing in the employee's right on account

of employment connected disability or death. It can



hardly be said that it was intended to deprive third

persons of independent causes of action where the

Act does not even purport to compensate them for

any loss."

In the Legislative history of the 1949 amendment, to

the Federal Employees' Compensation Act, as we pointed

out in our opening brief, it is stated that the purpose of

the amendment is to make it clear that the right of com-

pensation benefits under the Act is exclusive "and in

place of" any and all other legal liability to the end that

needless and expensive litigation "will be replaced" with

measured justice.

"In place of" implies the existence of something for

which a substitution is being made, (Vancleave v. Wolf

(Ind) 190 N.E. 371.)

"Replace" means "to fill the place of; to supply the

equivalent for" (United States v. Mallery (D. C. Wash)

53 F. Supp. 564.)

If the Grovernment's contention is correct, the right of

appellant, a non-dependent father, was not replaced, but

was cut off.

It is respectfully submited that the appellants in the

four cases now pending here are entitled to the inde-

pendent judgment of this court as to whether or not they

have a cause of action, or are without a remedy.

Respectfully submitted,

WELLINGTON D. RANKIN
ARTHUR P. ACHER

Attorneys for Plaintiff

and Appellant
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3n ^i^e

Ctrruit Court nf JVpp^ala
for Hft ^tntly Ctrtutt

HENRY THOL,

Appellant,

vs.

UNITED STATES OF AMERICA,

Appellee.

BRIEF OF APPELLANT

Upon Appeal from the District Court of the United States

for the District of Montana.

JURISDICTIONAL STATEMENT

This court has jurisdiction under the provisions of

Section 1291, Title 28, U. S. Code, providing that the

courts of appeals shall have jurisdiction of appeals from

all final decisions of the District Courts of the United

States, and Section 1294, Title 28, U. S. Code directing

appeals to be taken from a district court to the court of

appeals for the circuit embracing the district.

The plaintiff and appellant, Henry Thol, by the com-

plaint seeks damages under the Federal Tort Claims

Act on account of the death of plaintiff's minor son,



Henry Thol, Jr. who died as a result of personal injuries

sustained on August 5, 1949, in a forest fire.

Under Section 2674, Title 28, U. S. Codei it is pro-

vided that the United States shall be liable in tort claims

*'in the same manner and to the same extent as a pri-

vate individual. '

'

The district court had jurisdiction by virtue of the

provisions of Section 1346, Title 28, U. S. Code,2 under

which the District Courts have exclusive jurisdiction of

civil actions against the United States for damages for

death caused by the negligent or wrongful acts or omis-

sions of any employee of the government while acting

within the scope of his employment under circumstances

wherein the United States, if a private person, would be

liable to the claimant in accordance with the law of the

place where the act or omission occurred.

I

1. Appendix I.

2. Appendix I.



STATEMENT OF THE CASE

The complaint charges that Henry Thol, Jr., minor

son of the plaintiff, and a group of fourteen others, cal-

led smoke jumpers, required to descend by parachute

from the air to suppress forest fires, were dispatched by

officials of the U. S. Forest Service on August 5, 1949,

to the site of a fire in the Helena National Forest near

Helena, Lewis and Clark County, Montana (Tr. 1-15).

It is alleged that the United States, by and through

its Forest Service officials, was negligent in dispatching

the smoke jumpers under the existing conditions (Tr. 7)

;

that the defendant failed to supply them with adequate

equipment (Tr. 8) ; that the foreman in charge of the

group was guilty of negligence, and that as a result of

the negligence Henry Thol, Jr. was trapped by the fire

and burned to death, (Tr. 14) the conflagration having

trapped and caused the death of thirteen of the young

men.3 It is further alleged that the plaintiff, by reason

of the death of his minor son, suffered the loss of the

comfort, society, and companionship of his son, and con-

tributions towards his support (Tr. 15).

The district court held that under the provisions of

Section 757 (b), Title 5, U. S. Code^ the exclusive remedy

of the plaintiff was that provided by Chapter 15, Title

5, U.S.C.A., the Federal Employees Compensation Act,

and the action was ordered dismissed upon the defend-

ant's motion that the complaint failed to state a claim

upon which relief can be granted.

3. Life Magazine August 22, 1949.

4. Appendix III.



SPECIFICATIONS OF ERROR

The United States District Court erred:

1. In granting- the defendant's motion to dismiss;

2. In holding that the complaint on file herein fails

to state a claim upon which relief can be granted;

3. In finding, holding and deciding that under the

provisions of Section 757 (b) of Title 5, U.S.C.A., the

exclusive remedy of plaintiff herein is that provided by

Chapter 15, Title 5, U.S.C.A.,

4. In not finding, holding and deciding that the com-

plaint states sufficient facts to authorize recovery by

the plaintiff against the United States under the Federal

Tort Claims Act, Section 2674, Title 28, U.S.C.A.

f



ARGUMENT

The statement of points filed in the district court

agreeable to Rule 75, Federal Rules of Procedure, and

the Statement of Points filed in this court are identical

with the Specifications of Error above set forth, and all

present the single proposition that the district court

erred in holding that the Federal Employees' Compen-

sation Act is an exclusive remedy.

Plaintiff Would Have a Remedy Under Montana Law

Title 28, U.S.C.A., Section 2674, declares that the

United States shall be liable for death caused by the neg-

ligent acts of a government employee under circum-

stances wherein the United States, if a private person,

would be liable to the claimant in accordance with the

law of the place where the act or omission occurred.5

Section 93-2809, R.C.M. 1947, provides that a father

may maintain an action for the death of a minor child.6

Section 93-2810, R.C.M. 1947, authorizes recovery by

the heirs for the death of one not a minor.7

In construing these provisions in Gilman v. The G. W.

Dart Hardware Co., 42 Mont. 96, 99, 111 Pac. 550, the

court said

:

"It will be noted that section 6485 relates to the

injury or death of a minor child, while section 6486

refers to the death of a person not a minor, and the

latter section expressly provides that in both cases

such damages may be given as under all the circum-

5. Appendix I.

6. Appendix VI.

7. Appendix VI.



stances of the case may be just. There is no limita-

tion upon the amount to he recovered in either case,

except that it shall he a just atvard under the circum-

stances. It is true that the right of a father to the

earnings of his child is limited to the period prior to

majority, but it does not necessarily follow that the

pecuniary loss sustained in the death of a child is

limited to what the child will earn before he becomes
on age. On the contrary, the circumstances may be

such as to indicate that such loss will be much
greater."
{3

Accordingly, the plaintiff in this action would have a

claim for the death of his minor son under the laws of

the State of Montana.

Plaintiff Not Dependent Cannot Recover Under the FECA

However, under the Federal Employees' Compensa-

tion Act, Title 5, U.S.C.A., Section 760,8 as the statute

existed at the time of the death, provided that compen-

sation was payable to a parent "wholly dependent for

support upon the deceased employee," and payments of

compensation were to be terminated when said parent

"ceases to be dependent."

The plaintiff in this action could not qualify as a de-

pendent under the Federal Employees' Compensation

Act. Under workmen's compensation acts generally,

actual dependency is a prerequisite to the receipt of com-

pensation. (100 A.L.R. 1090).

If the Compensation Act is held to be exclusive, the

plaintiff is without a remedy, although under the laws of

Montana a private individual would have been respon-

8. Appendix V.



sible to him in damages, and the court or jury in asses-

sing damages could have considered loss of society and

companionship, and amounts which the son may have con-

tributed to his parent, if he had not been killed, although

he was not legally obliged to make them.

FEDERAL EMPLOYEE'S COMPENSATION ACT

The Federal Employees' Compensation Act as enacted

September 7, 19169 did not purport to provide an exclu-

sive remedy.

The Act was amended July 1, 1944 (5 U.S.C.A. 757), to

provide that one entitled to receive benefits under the

Compensation Act and also under 'any other Act of Con-

gress', 'shall elect which benefits he shall receive. 'lo

The plaintiff's son was killed August 5, 1949, (Tr. 14).

The Act was amended October 14, 1949, over two

months later by adding a new subsection (b) providing!!

"The liability of the United States * * with re-

spect to the * * death of an employee shall be ex-

clusive, and in place, of all other liability of the

United States * * to his legal representative, spouse,

dependents, next of kin, and anyone else otherwise

entitled to recover damages from the United States
* * on account of such * * death."

The Act pnrpo]'ts to provide that the amendment of

October 14, 1949 be retroactive and "shall apply to any

9. Appendix II.

10. Appendix II.

11. Appendix III.



10

case of injury or death occurring prior to the date of

enactment of this act."i2

The court said in Ettor v. Tacoma 228 U.S. 148; 57 L

Ed. 773, 778

:

"The right of the plaintiffs in error was fixed by
the law in force when their property was damaged
for public purposes, and the right so vested cannot

be defeated by subsequent legislation."

In Koshkonong v. Burton 104 U.S. 668, 26 L. Ed. 886,

890, it is stated:

"In this country, where the legislative power is

limited by written constitutions, declaratory laws,

so far as they operate upon vested rights, can have
no legal effect in depriving an individual of his

rights, or to change the rule of construction as to

a pre-existing law."

In United States ex rel. Atty. Gen. v. Delaware & H.

Co., 213 U.S. 366, 408, 53 L. ed. 836, 849, it was said:

"Where a statute is susceptible of two construc-

tions, by one of which grave and doubtful constitu-

tional questions arise, and by the other of which such

questions are avoided, our duty is to adopt the lat-

ter."

12. Appendix V.
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THE PLAINTIFF AND APPELLANT HAVING NO REMEDY
UNDER THE FEDERAL EMPLOYEES' COMPENSATION

ACT SHOULD NOT BE DENIED RELIEF

In Johansen v. United States 343 U. S. 427, 96 L. Ed.

1051 the Supreme Court in a five to four decision, held

that even prior to the October 14, 1949 amendment, the

Federal Employees' Compensation Act was an exclusive

remedy, precluding recovery, by or on behalf of seamen

of a "public vessel" under the Public Vessels Act.

However in Inland Watei"ways Corp. v. Doyle (CCA

8) 204 F. (2d) 874, the Eight Circuit held that notwith-

standing the decision in Johansen v. United States, a

seaman on a "merchant vessel" injured prior to the

amendment to the Federal Employees' Compensation

Act, and who could be held to be an employee of the

United States, could nevertheless recover in an action

filed in 1951 under the Suits in Admiralty Act, (46 U.S.

C.A. Sec. 741 et seq). The latter act permits suits of

seamen on vessels operated by the United States by

libel in personam against the United States, the same

as could be brought if the vessel were privately owned.

In Archer v. United States (D.C. Cal.) 112 F Supp.

651, it was held the parents of a cadet, killed in a plane

crash, could not recover under the Federal Tort Claims

Act, since the parents were dependent upon their son,

and "under the law the plaintiffs are allowed compensa-

tion for the death of their son", citing Johansen v. United

States, 343 U.S. 427, 96 L Ed 1051.

We contend that the Johansen caise cannot in any event

properly be construed to hold that one wlio does not
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come within the provisions of the Federal Employees'

Compensation Act, is nevertheless to be denied relief

under the Federal Tort Claims Act.

The principle for which we contend we believe is recog-

nized in Dishman v. United States (D.C. Md) 93 F Supp.

567, where it was held that one employed by the United

States not injured in the course of his employment and

hence not eligible to recover compensation, could recover

under the Federal Tort Claims Act for injuries received

while being treated in a Veterans hospital.

Likewise, in Canon v. United States (D.C. Cal) 111 F
Stipp. 162, 167 where a judgment of $123,904.65 was

awarded a civilian medical secretary, an employee of the

United States, for damages resulting from improper

medical care at an army hospital, the court said:

*'The Johansen case, however, does not govern
here as Johansen clearly sustained the injury for

which suit was brought while in the performance of

his duty. While the Federal Employees' Compensa-
tion Act is the exclusive remedy of those who are in-

jured in the performance of their duty, that Act can-

not be 'held to prevent those individuals not covered

by it from pursuinq other remedies. (Dishman v.

United States, D.C."Md. 93 F. Supp. 567)"

It is submitted that the rule applicable is that recog-

nized in Hitaffer v. Argonne Co. 87 App. D.C. 57, 183 F.

(2d) 811, 23 A.L.R. (2d) 1366. There the husband hav-

ing been injured received compensation under the a])-

plicable Workmen's Compensation Act for the District

of Columbia. The wife brought action for damages for

the loss of her husband's consortium.
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The court held the wife was not barred by the Com-

pensation Act, notwithstanding its broad terms as fol-

lows :

''The liability of an employer prescribed in sec-

tion 904 of this chapter shall be exclusive and in

place of all other liability of such employer to the

employee, his legal representative, husband or wife,

parents, dependents, next of kin, and anyone other-

wise entitled to recover damages from such employer
at law or in admiralty on account of such injury or

death * * *"

The court said:

"There can be no doubt but that this section is

designed to make the employer's liability under this

statute exclusive of any other liability either at law
or in admiralty to the in.iured employee or anyone
suing in the employee's right. But where a third per-

son is suing in his or her own right on account of the

breach of some independent duty owed them by the

employer, even though the operative facts out of

which this independent right and correlative duty
arose are the same as those out of which the injured

employee recovers under the Act, the Act does not

proscribe the third person's cause of action."

* * * *

"Moreover it would b(^ contrary to reason to hold

that this Act cuts off independent rights of third

persons when the whole structure demonstrates that

it is designed to compensate injured employees or

persons suing in the employee's right on account of

employment connected disability or death. It can

hardly be said that it was intended to deprive third

persons of independent causes of action where the

Act does not even purport to compensate them for

any loss."

A]iy cause of actions which might have arisen to Henry

Thol, Jr. in his lifetime, for pain, suffering, loss of earn-
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ing power, could have been prosecuted after his death by

his personal representatives under Section 93-2824 R.C.

M. 1947 (9086 R.C.M. 1935).

But any such action we concede would be barred under

the Federal Employees' Compensation Act, because if

the decedent had survived he could have received com-

pensation.

However, the plaintiff and appellant, would have had

a cause of action under the law of Montana against a pri-

vate person for the damages suffered on account of tho

death of his minor son, so it is submitted that the Com-

pensation Act should not be held to prevent those indi-

viduals not covered by it from pursuing other remedies.

In Gibbs v. United States (D.C. Cal) 94 F. Supp. 586,

tho District Court held that the Federal Employees' Com-

pensation Act was not an exclusive remedy for one in-

jured prior to the amendment of Octoboi- I-!, 1949 c nd

that a libelant could proceed under the Public Ve.scel

;

Act. The decision of the lower court was rendered i]<

1950 and was affirmed by this court on December 9, 195:^

(Gibbs V. United States (CCA 9) 200 F. (2d) 197.)

In the District Court Judge Goodman stated

:

''The 1949 amendments may be said to have some
argumentative weight as indicative of Congressional

awareness that up to that time the compensation
statute was not the exclusive remedy of employees;

or, to say the least, that there was grave doubt 'ii

the matter."

In the Legislative History of the Amendment of Octo-

ber 14, 1949 it is said that tlie purpose of subdivision (b)

I
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"is to make it clear that the right of compensation bene-

fits under the Act is exclusive and in place of any and

all other legal liability of the United States." It is said

that "an important g-ap in the present law will be filled

and at the same time needless and expensive litigation

will be replaced with measured justice" and that "the

employees will benefit accordingly under the Compensa-

tion Act as liberalized by this bill ".12

The right of the father to recover for the death of a

minor son in Montana is a right separate and independent

from that of the son for his own injuries. It is submitted

that the Federal Employees' Compensation Act should

not be held to cut off the independent rights of the father

who could not receive benefits under the Compensation

Act.

It is submitted that it was not the intention of Con-

gress to cut off an existing right of action of one in the

position of the plaintiff here. Hitaffer v. Argonne Co.,

87 App D C 57, 183 F. 2d 811, 23 ALR 2d 1366; cert, de-

nied, 340 U S 852, 95 L ed 624, peniiits a construction

that the Federal Employees' Compensation Act does not

bar the action by the Plaintiff.

12. Appendix V
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It is respectfully submitted that the judgTQent of the

District Court should be reversed.is

WELLINGTON D. RANKIN
ARTHUR P. ACHER

Attorneys for Plaintiff

and Appellant

13. Like appeals are pending in this court, No. 14042, Rene Roeh,

Appellant, v. United States of America, Appellee, No. 14043, Elliot

I. Navon and Sylvia Navon, Appellants, v. United States of America,

Appellee No. 14044, N. E. Thompson and Lucy Thompson, Appellants.

V. United States of America, Appellee, on behalf of the parents of

three other young men who perished in the same disaster. A stip-

ulation is on file in each of the cases that a judgment or order may
be made by the Court of Appeals in each of said actions identical to

that entered in this case.



APPENDIX

Title 28, USCA, Section 2674 provides

:

'*Tlie United States shall be liable, respecting the

provisions of this title relating to tort claims, in the

same manner and to the same extent as a private

individual under like circumstances, but shall not be

liable for interest prior to judgment or for punitive

damages.

''If, however, in any case wherein death was
caused, the law of the place where the act or omis-

sion complained of occurred provides, or has been

construed to provide, for damages only punitive in

nature, the United States shall be liable for actual

or compensatory damages, measured by the pecu-

niary injuries resulting from such death to the per-

sons respectively, for whose benefit the action was
brought, in lieu thereof. June 25, 1948, c. 646, 62

Stat. 983."

Title 28 USCA, Section 1346, provides in part

:

"1346. United States as defendant

(b) Subject to the provisions of chapter 171 of

this title, the district courts, together with the Dis-

trict Court for the Territory of Alaska, the United

States District Court for the District of the Canal
Zone and the District Court of the Virgin Islands,

shall have exclusive jurisdiction of civil actions on

claims against the United States for money damages,

accruing on and after January 1, 1945, for injury or

loss of property, or personal injury or death caused

by the negligent or wrongful act or omission of any
employee of the Govenmient while acting within the

scope of his office or employment, under circum-

stances where the United States, if a private per-

son, would be liable to the claimant in accordance

with the law of the place where the act or omission

occurred."



Title 5, U.S.C.A. Section 757 as enacted September

7, 1916.

'^11757. Person receiving not to he paid for other

services; pensions. As long as the employee is in

receipt of compensation under this chapter, or, if

he has been paid a lump sum in commutation of in-

stallment payments, until the expiration of the peri-

od during- which such installment payments would
have continued, he shall not receive from the United

States any salary, pay, or remuneration whatsoever

except in return for services actually performed, and
except pensions for service in the Army or Navv of

the United States. (Sept 7, 1916, c. 458, 1|
7*, 39

Stat. 743.)"

Title 5, U.S.C.A. Section 757 as amended July 1, 1944.

*'^757. Person receiving not to he paid for other

services; pensions. As long as the employee is in

receipt of compensation under sections 751-791, 793

of this title, or, if he has been paid a lump sum in

commutation of installment payments, until the ex-

piration of the period during which such installment

payments would have continued, he shall not receive

from the United States any salary, pay, or remun-
eration whatsoever except in return for services ac-

tually pei'formed, and except pensions for service

in the Army or Navy of the United States : Provided,

That whenever any person is entitled to receive any
benefits under sections 751-791 and 793 of this title

by reason of his injury, oi' by reason of the death of

an employee, as defined in section 790 of this title.

and is also entitled to receive from the United States

any payments or benefits (other than the proceeds

of any insarance policy), by reason of such injury or

death under any other Act of Congi'ess, because of

service by him (oi- in tlie case of death, by the de-

ceased) as an employee, as so defined, such pov.son

shall elect which benefits he shall receive. Such elec-

tion shall be made within one year after -he injury

or death, or such further time as the Administrator

II

I
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may for good cause allow, and when made shall be

irrevocable unless otherwise provided by law. As
amended July 1, 1944, c. 373, Title VII, H 705 (a), 58

Stat. 712; 1946 Reorg. Plan No. 2, ]{S, eff. July 16,

1946, 11 F.R. 7873, 60 Stat. 1095; Aug. 13, 1946, c.

958, US, 60 Stat. 1049."

Title 5, U.S.C.A. Section 757, was amended October

14, 1949, by the act cited as the ''Federal Employees'

Compensation Act Amendments of 1949", including the

following provisions

:

"Sec. 201. Section 7 of the Federal Employees'
Compensation Act, as amended (5 U.S.C, 1946 edi-

tion, sec. 757), is further amended by inserting the

designation "(a)" immediately before the first sen-

tence thereof and by adding to such section a new
subsection reading as follows

:

'(b) Tiie liability of the United States or any of

its instrumentalities under this Act or any extension

thereof with respect to the injury or death of an em-
ployee shall be exclusive, and in place, of all other

liability of the United States or such instrumental-

ity to the employee, his legal i-epresentative, spouse,

dependents, next of kin, and anyone otherwise en-

titled to recover damages from the United States or

such instrumentality, on account of such injury or

death, in any direct judicial proceedings in a civil

action or in admiralty, or by proceedings, whether
administrative or judicial, under any other work-

men's compensation law or under any Federal tort

liability statute: Provided, however, That this sub-

section shall not apply to a master or a member of

the crew of any vessel.'
"

"Sec. 303. (a) Except as otherwise provided by
this section or in this Act, titles I and II of this Act
shall take effect on the date of enactment of this Act
and be applicable to any injury or death occurring

before or after such date."

Ill



''(g) The amendment made by section 201 of

this Act to section 7 of the Federal Employees' Com-
pensation Act, making- the remedy and liability under
such Act exclusive except as to masters or members
of the crew of any vessel, shall apply to any case of

injury or death occurring prior to the date of en-

actment of this Act: Provided, however, That any
person who has commenced a civil action or an ac-

tion in admiralty with respect to such injury or

death prior to such date, shall have the right at his

election to continue such action notwithstanding any
provision of this Act to the contrary, or to discon-

tinue such action notwithstanding any provisions of

this Act to the contrary, or to discontinue such ac-

tion within six months after such date before final

judgment and file claim for compensation under the

Federal Employees' Compensation Act, as amended,
within the time limited by sections 15 to 20 of such

Act (including any extension of such time limitations

by any provision of this Act), or within one year

after enactment of this Act, whichever is later. If

any such action is not discontinued and is decided

adversely to the claimant on the ground that the

remedy or liability under the Federal Employees'
Compensation Act is exclusive, or on jurisdictional

grounds, or for insufficiency of the pleadings, the

claimant shall, within the time limited by sections

15 to 20 of such Act (including any extension of such

time limitations by any provision of this Act), or

within one year after final determination of such

cause, whichever is later, be entitled to file a claim

under such Act." (U. S. Code Congressional Ser-

vice, 81st Congress, First Session, 1949, Volume 1,

pages 866, 880.)

LEGISLATIVE HISTORY

"TITLE II—Technical Amendments

Section 201 : Section 7 of the act would be amend-
ed by designating the present language as subsec-

tion **(a)" and by adding a new subsection **(b)."

IV



The purpose of the latter is to make it clear that the

right to compensation benefits under the act is ex-

clusive and in place of anj' and all other legal liabil-

ity of the United States or its instrumentalities of

the kind which can be enforced by original proceed-

ing whether administrative or judicial, in a ci\dl ac-

tion or in admiralty or by any proceeding under any
other workmen's compensation law or under any
Federal tort liability statute. Thus, an important

gap in the present law would be filled and at the

same time needless and expensive litigation will be

replaced with measured justice. The savings to the

United States, both in damages recovered and in the

expense of handling the lawsuits, should be very sub-

stantial and the employees will benefit accordingly

under the Compensation Act as liberalized by this

bill." (U. S. Code Congressional Ser\4ce, 81st Con-
gress, First Session, 1949, Volume 2, page 2135)

Title 5, U.S.C.A., Section 760, as amended July 28,

1945, provided

:

"If death results from the injury the United States

shall pay to the following persons for the following-

periods a monthly compensation equal to the follow-

ing percentages of the deceased employee's monthly
pay:

* * *

"(E) To the parents, if one is wholly dependent

for support upon the deceased employee at the time

of his death and the other is not dependent to any
extent, 25 per centum; if both are wholly dependent,

20 per centum to each; if one is or both are partly

dependent, a proportionate amount in the discretion

of the commission.

"(G) The compensation of each beneficiary un-

der clauses (E) and (F) shall be paid from the time

of the death, until he, if a parent or grandparent,

dies, marries, or ceases to be dependent, or, if a

V



brother, sister, or grandchild, dies, marries, or reach-

es the age of eighteen, or, if over eighteen and in-

capable of self-support, becomes oapable of self-sup-

port. The compensation of a brother, sister, or

grandchild under legal age shall be paid to his or her

guardian. '

'

MONTANA STATUTES

(Revised Codes of Montana, 1947)

'^ 93-2809. (9075) Parent or guardian may sue for

injury or death of child or ward. A father, or in

case of his death or desertion of his family, the moth-
er, may maintain an action for the injury or death

of a minor child, and a guardian for injury or death

of his ward, when such injury or death is caused by
the wrongful act or neglect of another. Such action

may be maintained against the person causing the

injury or death, or if such person be employed by
another person who is responsible for his conduct,

also against such other person."

''93-2810. (9076) When representative may sue

for death of one caused by the wrongful act of an-

other. When the death of one person, not being a

minor, is caused by the wrongful act or neglect of

another, his heirs or personal representatives may
maintain an action for damages against the person
causing the death, or if such person be employed by
another person who is responsible for his conduct,

then also against such other person. In every action

under this and the preceding section, such damages
may be given as under all the circumstances of the

case may be just."

VI
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In the United States Court of Appeals
for the Ninth Circuit

Henry Thol, appellant

V.

United States of America, appellee

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF MONTANA, HELENA DIVISION

BRIEF FOR THE UNITED STATES

JURISDICTION

The District Court's jurisdiction was invoked under

the Tort Claims Act, 28 U. S. C. 1346 (b), by reason

of a complaint filed August 2, 1951, to recover for

the service-incident death of plaintiff's son, a civilian

employee of the United States, on August 5, 1949

(R. 3-15).

This Court's jurisdiction is invoked under 28

U. S. C. 1291 by a notice of appeal, filed August 11,

1953 (R. 17), from an Order of the District Court,

entered June 12, 1953, stating "that the defendant's

motion to dismiss be, and the same hereby is, granted"

(R. 16-17). The record does not contain a judg-

ment which actually dismisses the action in accord-

ance with the order granting the motion.

(1)



STATEMENT

^''According to the allegations of tlie complaint (R. 3-

15), on August 5, 1949, plaintiff's minor son, a

civilian employee of the United States Forest Service

was killed in the performance of duty as a result

of the negligence of his fellow employees.

On October 14, 1949, Congress amended the Fed-

eral Employees' Compensation Act so as to insert

a declaration in express terms that the liability of

the United States under the Compensation Act was

exclusive of all other liability to any person on ac-

count of the service-incident death or injury of

Government employees (Federal Employees' Com-

pensation Act Amendments of October 14, 1949, c. 691,

63 Stat. 854, 5 U. S. C, Supp. V, 751, 757 (b).

The Supreme Court has held this amendment to be

merely declaratory of the preexisting law (Johan-

sen V. United States (1952), 343 U. S. 427, rehearing

denied 344 U. S. 848). Out of abundant caution,

however, Congress had taken the trouble to provide

expressly that the declaration of exclusiveness should

apply retroactively (Section 303 (g), 5 U. S. C, Supp.

V, 757 note).

On August 2, 1951, plaintiff brought the present

suit against the United States under the Tort Claims

Act to recover $35,000.00 damages on account of ''the

loss of the comfort, society, and companionship of

his son, and contributions toward his support" ^

(R. 15). By an order, entered June 12, 1953 (R. 17),

the District Court granted the Government's motion

to dismiss, made on the ground that "the complaint

herein fails to state a claim upon which relief can
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be granted" (R, 16). A notice of appeal from th^e

order of June 12, 1953, was filed August 10, 1953

The complaint contains no allegations that plaintiff

is a nondependent parent and as such is not entitled

to benefits under the Federal Employees' Compensa-

tion Act. Plaintiff, however, both in the District

Court and in this Court, has briefed and argued his

case on the ground that, since he cannot collect bene-

fits under the Compensation Act, it should not be

read as excluding all other liability of the United

States to him (e. g. Br. 8). In fact, of course, it

appears that if plaintiff is the personal representa-

tive of the deceased minor, he is entitled to receive

payment, under the Compensation Act, of burial al-

lowance not to exceed $400.00 (5 U. S. C, Supp.

V, 561).

ARGUMENT

I

The Federal Employees' Compensation Act, like other compre-
hensive systems of compensation, has been authoritatively

construed as fixing the total liability of the United States

for service-incident death or injury

1. The present case is on all fours with Underwood
11^ V. United States (10th Cir., 1953) 207 F. 2d 862, where

it was held that a nondependent widower could not

01 recover under local law for the death of his federally

t employed wife, although he could collect nothing

i under the Federal Employees' Compensation Act.

Ill The circumstance that plaintiff here is a nondepend-

mt
[
ent father instead of a widower makes no difference.

' In rejecting the argument that because plaintiff could



collect notliing under the Compensation Act he should

be able to recover under the Tort Claims Act, the

Tenth Circuit said (pp. 863, 864) :

Section 757 (b) was enacted in 1949 as an

amendment to the Federal Employees Com-
pensation Act for the avowed purpose of mak-
ing it clear "that the right to compensation

benefits under the act is exclusive and in place

of any and all other legal liability of the United

States or its instrumentalities * * *" S. Rep.

No. 836, 81st Cong. 1st Sess. p. 23. Consistently

with that declared purpose, the amendment
has been authoritatively construed to preclude

a suit for damages under the Public Vessels

Act of 1925 (43 Stat. 1112, 46 U. S. C. A. 781

et seq.) for injuries to and wrongful death of

crewmen on a public vessel. Johansen v. United

States, 343 U. S. 427. And see also Sasse v.

United States, 201 F. 2d 871; Lewis v. United

States, 190 F. 2d 22. But in all of those cases,

the suit was either by an employee or a legal

representative entitled to the benefits afforded

by the Compensation Act.

Here, the plaintiff in suit was neither an em-

ployee nor a dependent widower under Section

755 (21) (d) (A), and being without remedy
under the Act, it is earnestly argued that the

exclusionary provisions of Section 757 (b) were

not intended to bar a separate and independent

common law claim for loss of consortium rec-

ognized under applicable Colorado law. The
plaintiff is fortified in this position by a recent

decision of the Court of Appeals for the Dis-

trict of Columbia. Hitaffer v. Argonne Co., 87

U. S. App. D. C. 57, 183 F. 2d 811, 820, 23

A. L. R. 2d 1366 * * *.



With deference to the cogent reasoning of

that great court, we must agree with our trial

court that the language of the Act is too clear

for doubt. While there are no other federal

cases directly construing the application of the

Act to a remediless claimant under the Tort
Claims Act, comparable provisions of state

workmen compensation acts have been uni-

formly construed to specifically bar an inde-

pendent common lawsuit for loss of consortium.

Holder v. Elms Hotel Co., 338 Mo. 857, 92 S. W.
2d 620, 104 A. L. R. 339; Napier v. Martin,

Tenn. Sup., 250 S. W. 2d 35; Bevis v. Armco
Steel Corp., 156 Ohio St. 295, 102 N. E. 2d 444;

Gnse V. A. 0. Smith Corp., 260 Wis. 403, 51

N. W. 2d 24 ; Danek v. Hommer, 14 N. J. Super.

607, 82 A. 2d 659, affirmed 9 N. J. 56, 87 A. 2d 5.

Viewed in the light of the declared pur-

poses of Section 757 (b) and in the context

of antecedent judicial construction of compar-

able provisions of state acts, it becomes un-

equivocally plain, we think, that Congress

intended the liability of the United States

with respect to the injury or death of an
employee to be exclusive and in the place of

all other liability of the United States, not

only to the employee, his legal representative,

spouse, dependent, and next of kin, but "any-

one otherwise entitled to recover damages from

the United States * * * on account of such

injury or death * * * under any Federal tort

liability statute." It is significant, we think,

that the Congress chose to speak in terms of

liability of the government, not in terms of

remedies or rights of action, and in doing so,

it gave a right of action only to the extent
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that it saw fit to relax governmental immunity

from any liability.

It is elementary in such situations that, when Con-

gress has occupied the field by a, comprehensive

statute, the local state wrongful death statute will not

be permitted to afford a supplemental remedy to the

non-dependents whom Congress has specifically ex-

cluded. E. g. Lindgren v. United States (1930)

281 U. S. 38, 42-43. We submit, accordingly, that

the court below had no choice but to grant the Gov-

ernment's motion to dismiss the complaint.

2. The fact that the death of plaintiff's decedent, hi

the present case, as in the Underwood case, occurred

prior to the enactment of Section 757 (b) cannot

affect the liability of the United States. The Su-

preme Court has held the provision to be merely

declaratory of the preexisting exclusiveness and Con-

gress provided Section 757 (b) should be retroactive.

Even if construed as withdrawing a preexisting

right of recovery. Section 757 (b) is controlling. It

is elementary that Congress may withdraw the right

to sue and recover against the United States at any

time. Lynch v. United States (1934) 292 U. S. 571,

581; Maricopa County v. Valley National Bank (1943)

318 U. S. 357, 362; DeGroot v. United States (1866)

5 Wall. 419, 432. But, in fact. Section 757 (b) was

only declaratory of the preexisting law under which

compensation excluded all other liability. In Johan^

sen V. United States (1952) 343 U. S. 427, the

Supreme Court observed:

* * * It is quite understandable that Con-
gress did not specifically declare that the



Compensation Act was exclusive of all other

remedies. At the time of its enactment, it

was the sole statutory avenue to recover from

the Government for tortious injuries received

in Government employment. Actually it was

the only, and therefore the exclusive, remedy.

See Johnson v. United States, 186 F. 2d 120, 123

[343 U. S. at p. 433]. * * *

The purpose of the 1949 amendment is sim-

ply "to make it clear that the right to compen-

sation benefits under the act is exclusive and in

place of any and all other legal liability of the

United States on its instrumentalities * * *."

S. Rep. No. 836, 81st Cong., 1st Sess., p. 23

[pp. 436-437].

* * * * *

The Federal Employees Compensation Act,

5 U. S. C. §§ 751 et seq., was enacted to pro-

vide for injuries to Government employees in

the performance of their duties. It covers all

employees. Enacted in 1916, it gave the tirst

and exclusive right to Government employees

for compensation, in any form, from the United

States. It was a legislative breach in the wall

of sovereign immunity to damage claims and
it brought to Government employees the bene-

fits of the socially desirable rule that society

should share with the injured emjoloyee the

costs of accidents incurred in the course of

employment. Its benefits have been expanded

over the years. See 5 U. S. C. (Supp. Ill)

§§ 751 et seq. Such a comprehensive plan for

waiver of sovereign immunity, in the absence

of specific exceptions, would naturally be re-

garded as exclusive. See Utiited States v.

Sliaiv, 309 U. S. 495. Such a position does not

285630—54 2
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run counter to the progressive liberalization

of the right to sue the United States or its

agencies for wrongs. This Court accepted the

principle of the exclusive character of federal

plans for compensation in Feres v. United

States, 340 U. S. 135. Seeking so to apply

the Tort Claims Act to soldiers on active duty

as "to make a workable, consistent and equi-

table whole," p. 139, we gave weight to the

character of the federal "systems of simple,

certain, and uniform compensation for injuries

or death of those in armed services." P. 144.

Much the same reasoning leads us to our con-

clusion that the Compensation Act is exclusive

[pp. 439-440].
* * * As the Government has created a com-

prehensive system to award payments for in-

juries, it should not be held to have made ex-

ceptions to that system without specific legis-

lation to that effect [p. 441].

The decided cases have repeatedly applied this rule

that a comprehensive system of compensation is ex-

clusive unless it contains express provision for addi-

tional recoveries ])y suit. In the absence of a declara-

tion that the act is an additional or alternate remedy,

the statute must l)e read as being exclusive, mere

absence of a provision such as was added by Section

757 (b), will not permit reading the statute as non-

exclusive as plaintiff is insisting in the present case.

In the earlier case of Feres v. United States (1951)

340 U. S. 135, although the compensation statute made

no provision for its exclusiveness, the Supreme Court

said (at pp. 143, 144) :

We cannot ignore the fact that most states

have abolished the common-law action for dam-

t



ages between employer and employee and su-

perseded it with workmen's compensation stat-

utes which provide, in most instances, the sole

basis of liability.*****
This Court, in deciding claims for wrongs

incident to service under the Tort Claims Act,

cannot escape attributing some bearing upon
it to enactments by Congress which provide

systems of simple, certain, and uniform com-

XJensation for injuries or death of those in

armed services. We might say that the claim-

ant may (a) enjoy both types of recovery, or

(b) elect which to pursue, thereby waiving the

other, or (c) pursue both, crediting the larger

liability with the proceeds of the smaller, or

(d) that the compensation and pension remedy
excludes the tort remedy. There is as much
statutory authority for one as for another of

these conclusions. If Congress had contem-

plated that this Tort Act would be held to

apply in cases of this kind, it is difficult to see

why it should have omitted any provision to

adjust these two types of remedy to each other.

The absence of any such adjustment is jier-

suasive that there was no awareness that the

Act might be interpreted to permit recovery

for injuries incident to military service.

So in Lewis v. United States (1951) 190 F. 2d 22,

the District of Columbia Circuit had to pass on the

case of a U. S. Park policeman, whose compensation

statute, like the government seamen in Joliansen and

the soldiers in Feres, contained no express declara-

tion of exclusiveness. After quoting the foregoing

language of the Feres case, the District of Columbia

Circuit Court observed (at ])}). 23-24)

:



,,-. By parity of reasoning we think the same

"ic^:r^' . result must be reached in this case. Like the

i^\: soldier in the Feres case, the Park Policeman

obtains the benefit of "systems of simple, cer-

tain, and uniform comx)ensation for injuries or

death." Members of the Park Police are by

congressional enactment entitled "to all the

benefits of relief and retirement" furnished by

the "policemen's and firemen's relief fund.

District of Columbia." That "statutory scheme

contemplates a broad system of relief by way
of medical and hospital care and treatments,

pensions, retirement. * * *" As was said in

the Feres case, ''If Congress had contemplated

that this Tort Act would be held to apply in

cases of this kind, it is difficult to see why it

should have omitted any provision to adjust

these two types of remedy to each other." 340

U. S. 135, 144. * * * And in view of the gen-

eral policy of Congress not to permit Federal

employees to recover under the Tort Claims

Act for injury at work, it certainly would seem
unwarranted to permit members of the Park
Police—uniquely among Federal employees

—

to maintain suits for damages, since the nature

of their work and the benefits they receive sug-

gest the contrary result. See Dahn v. Davis,

258 U. S. 421, 432; Dohson v. United States,

2 Cir., 27 F. 2d 807.*****
This was also the view of the Fifth Circuit in Posey

V. Tennessee Valley Authority (1938), 93 F. 2d 726,

728, where it said

:

* * * rjij^ig compensation is the sole remedy
ordinarily available to an injured employee of
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the United States because of the general re-

fusal to permit suits for torts. It is not a

gratuity or grace, but a measured justice op-

erating on the same general basis as state com-

pensation laws. We entertain no doubt that

Congress can limit the remedy of injured em-

ployees of its instrumentality to this compensa-

tion. We have but little doubt that it so

intended. The inconvenience, uncertainty, and

consequent litigation that would at once arise

if the laws of each state in which the employee

might work should apply must have been

foreseen.

See also Schneider, Workmen's Compensation Law

(1941), §§ 89-154, esp. § 147, p. 421; Prosser, Torts

(1941), p. 543 ; 71 Corp. Jur. p. 1480.

II

Plaintiff's suggestion that this Court should go into conflict

with the previous decisions under the Federal Employees'

Compensation Act is not justified

1. Plaintiff urges this Court that the rule of

certain cases "permits a construction that the Federal

Employees' Compensation Act does not bar the action

by the plaintiff" (Br. 15). Plaintiff relies chiefly

upon the case of Hitaffer v. Argonne Co., Inc. (D. C.

Cir., 1950) 183 F. 2d 811, and upon certain cases

where the employee's injury was not service-incident.

In the Hitaffer case, appellant's husband had re-

ceived compensation under the Longshoremen's and

Harbor Workers' Compensation Act (the District

of Columbia workmen's compensation statute) for

injuries suffered while in the employ of appellee.

The appellant sued for loss of consortium resulting
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from the negligent injury to her husband. The Dis-

trict of Columbia court held, contrary to "the una-

nimity of authority elsewhere," that a wife has a

cause of action for loss of consortium resulting from

a negligent injury to her husband. Then, upon the

theory that the wife was a third party, suing in her Ij

own right on account of the breach of an independent

duty owed to her by her husband's employer, the

court held that she was not precluded from suing

by the Longshoremen's and Harbor Workers' Com-

pensation Act, which provided in language practically

identical with that of the Federal Employees Com-

pensation Act, that the liability of the employer imder

the Act shall be exclusive.

The novelty of the Hitaffer case is apparent. Pre-

viously, it was the all but unanimous holding that

state compensation acts and the Harborworkers ' Act

alike were exclusive of recovery both by nondepend-

ents and by spouses claiming loss of consortium. The

only prior decision under the Harborworkers' Act

had dismissed an action for wrongful death brought

by a nondependent. In Rhinehart et al. v. T. Smith

and Son (La. App. 1943) 14 So. 2d 287, the non-

dependent brother and sister of the deceased sued

the employer to recover damages under the Louisiana

Wrongful Death Statute, Article 2315 of the Civil

Code, as amended, or in the alternative for compen-

sation under the Louisiana Employers' Liability Act

or, as a further alternative, for damages under the

Jones Act (Section 33 of the Merchant Marine Act

of 1920, 46 U. S. C. 688). The Court found that the

deceased employee was covered by the Longshoremen's
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and Harbor Workers' Compensation Act and that

the remedy under that Act was exchisive. In the

opinion of the Court the circumstance that the non-

dependent brother and sister of deceased were not

entitled to benefits under the Compensation Act did

not alter its exclusiveness. At page 292 the Court

stated

:

Thus, it is apparent that plaintiffs have no

right of action to sue for the death of their

brother under Article 2315 of the Civil Code,

since this right was specifically superseded by
Congress in the Longshoremen's & Harbor
Workers' Compensation Act. And, since it is

well settled that the death of Rhinehart re-

sulted from an accident arising out of and
within the scope of his employment within the

meaning of the Longshoremen's Act and that,

if he had left dependents as defined by that

statute, they would have been accorded the

remedies therein provided, the state court is

without jurisdiction to grant relief to plaintiffs

under Article 2315 of the Civil Code.

See accord, under the Louisiana Workmen's Compen-

sation Act, Atchison v. May, 201 La. 1003, 10 So. 2d

785, 788.

Under the California Compensation Act, the case of

Treat v. Los Angeles Gas & El. Corp. (1927) 82 Cal.

App. 610, 256 Pac. 447, similarly sustained the dis-

missal of a nondependent parent's action for wrong-

ful death. In rejecting the argument which plaintiff

repeats in the case here at bar, the California court

said (256 Pac. at 450) :

Appellants assert that where no dependents

survive the employee the conditions of compen-
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sation do not exist, and hence that the pro-

visions of the act have no application to the

rights of such nondependents to maintain any
(;i action to which they would have recourse

dr without regard to the Workmen's Compensa-

tion Act. This idea results from a mistaken

notion of the meaning of the term "conditions

of compensation." The conditions referred to

are: That an injury has occurred to someone;,

that the person injured was an employee;

that at the time of the injury both he and
the employer were subject to the compensation

provisions of the act; that at that time the

employee was performing a service growing

out of and incidental to his emplojmient; that

he was acting within the scope thereof; and
that the injury was proximately caused by
the employment, not due to the employee's

intoxication, or intentionally self-inflicted. If

these facts exist, the conditions of compensation

are present, and the identity of the person who
may attempt to make a claim based upon the

injury to the employee, or his relation to the

latter, cannot in any way affect the application

of the provisions of the act, or remove the case

from that class where the "conditions of com-
pensation" exist.

Accord: Leong v. Postal Tel Cable Co. (1944), 66 Cal.

App. 2d 849, 153 P. 2d 204; Gerini v. Pacific Em-
ployers' Ins. Co. (1938), 27 Cal. App. 2d 52, 80 P. 2d

499; McLain v. Llewellyn Iron Works (1922), 56 Cal.

App. 58, 204 Pac. 869.

Where one spouse sues the other spouse's employer

for loss of consortium, recovery has likewise been

denied. Holder v. Elms Hotel Co. (1936), 338 Mo.
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857, 92 S. W. 2d 620 j Sharp v. Producers Produce Co.

(1932), 226 Mo. App. 189, 47 S. W. 2d 242; Swan v.

Woolworth Co. (1927), 129 Misc. 500, 222 N. Y. Supp.

Ill; Danek y. Hommer (1951) 14 N. J. Super 607,

82 A. 2d 659; Bevis v. Armco Steel Co. (1951) 156

Ohio St. 295, 102 N. E. 2d 444; McVey v. Telephone

Co. (1927), 103 W. Va. 519, 138 S. E. 97; Guse v.

A. 0. Smith Corp. (1952) 260 Wis. 403, 51 N. W. 2d

24.

Finally, there seems little doubt that if this case

arose under the Montana Compensation Act, the non-

dependent father could not recover for wrongful

death. In Jarrant v. Helena Bldg. dt Elty. Co. (1944)

116 Mont. 319, 156 P. 2d 168, suit was brought for the

wrongful death in 1943 of a 13-year-old girl employed

for $35.00 per month. The Compensation Act was

held to exclude the suit. It is true that the question

of nondependency was not expressly mooted, but the

facts of nondependency speak for themselves. It is

impossible to believe that if there was merit in the

point under Montana law, counsel or the court would

not have failed to raise it in view of the decided cases

appearing in the Pacific Reporter.

The unresponsive character of plaintiff's reference

(5i". 12) to other cases which do not involve service-

incident injuries, such as Canon v. United States

(N. D. Calif., 1953) 111 F. Supp. 162 and Dishman

V. United States (D. Md., 1950) 93 F. Supp. 567, is

of course obvious. See also Vesel v. Jardine Mining

Co. (1939) 110 Mont. 82, 100 P. 2d 75, 83. Those were

cases not in the performance of duty. Cases where,

in the words of the Treat case, the "conditions of
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employment" did not exist with respect to the injury;

not cases where the injury, as in the instant case,

was covered by the statute but the plaintiff was not

a beneficiary included by the legislature.

; 2. The Hitaffer case has been adversely criticized

by both courts and note writers. See 40 Calif. L. Rev.

464; 36 Cornell L. Rev. 151-156. The two cases, The

Tampico (S. D. N. Y., 1942), 45 F. Supp. 174, and

Rich V. United States (2d Cir., 1949) 177 F. 2d 688,

cited in Hitaffer to support the principle that the

exclusive clause in question did not preclude a third

person's cause of action, have been distinguished by

the Second Circuit in its opinion in American Mut.

Liability Ins. Co. v. Matthews (2d Cir., 1950) 182 F.

2d 322. Those cases rest, obviously, upon the principle

that, where the employer is under a contract, express

or implied, to indemnify a third-party, the "exclusive

remedy" clause has no application to the contract

obligation.

The criticism of the Hitaff'er case by the Supreme

Court of Ohio in the case of Bevis v. Armco Steel

Corp. (1951) 156 Ohio St. 295, 102 N. E. 2d 444, is

especially well founded. There the wife of an in-

jured employee sued for loss of consortimn. It was

conceded that she had such an action at Ohio com-

mon law. In holding that the liability of the em-

ployer under the Ohio Workmen's Compensation Act

is exclusive, the court denied any right to recover

for the violation of any independent duty owing to

her by her husband's employer, saying (at p. 449) :

We do not believe that the authorities re-

lied upon in the opinion in the Hitaffer case,
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sustain the strained conclusion reached by the

court in that case on the question, which is

similar to the question involved in the instant

case. Apart from those authorities, the only-

other reasons given in the opinion in the

Hitaffer case for that conclusion, while they

might properly be considered by a legislature

in determining what meaning to express, should

not justify a court in determining that the leg-

islature expressed a meaning different from
that which its language clearly indicates that it

did express.

3. It is to be noted that the District of Columbia

court in the Hitaffer case was defining a common law

right of action which it held was not excluded by

the Longshoremen's and Harbor Workers' Compen-

sation Act in defining the liability of employers. In

the case now at bar, this court is called upon to con-

strue two acts of Congress—the Federal Employees'

Compensation Act and the Federal Tort Claims Act

—

and their relationship to each other as congressional

expressions of waiver of sovereign immunity. The

basic question is whether it was the intent of Congress

in defining the exclusive liability of the United States

under the Compensation Act to make an exception of

any cause of action which a nondependent father

might otherwise have under the wrongful death stat-

ute of a state for the death of his child.

There is no question of the authority of Congress

to bar the independent right of a third person, as

well as the right of an employee and rights derived

through him. (See stipra, p. 6.) The language of

5 U. S. C. 757 (b) certainly purports to bar such a
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cause of action and, it is believed, in view of the ex-

clusive character accorded to the Federal Employees'

Compensation Act in the absence of section 757 (b)

by the cited decisions {supra, pp. 6-11), it must not

be construed as permitting suit by a nondependent

father which would previously have been forbidden

because not expressly authorized by the original Com-

pensation Act.

CONCLUSION

For the foregoing reasons, the decision of the

District Court granting the Government's motion to

dismiss should be affirmed.

Warren E. Burger,

Assistant Attorney General,

Krest Cyr,

United States Attorney,

Leavenworth Colby,

Special Assistant to the Attorney General,

Attorneys for the United States.

January 1954.
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In The Tax Court of the United States

Docket No. 30985

RALPH H. EATON FOUNDATION,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

STIPULATION

It is hereby stipulated by and between Ralph H.

Eaton Foundation, Petitioner, and the Commis-

sioner of Internal Revenue, Respondent, by their

respective counsel, that the following facts shall be

taken as true; provided, however, that this stipu-

lation shall be without prejudice to the right of

either party to object at the hearing to any part

thereof on the grounds of immateriality, or to in-

troduce other and further evidence not at variance

with the facts herein stipulated.

* * *

12. The facts set forth in this Paragraph 12

relate to the farming operations of Petitioner:

(a) To enable Petitioner to engage in the farm-

ing business, Ralph H. Eaton and Frances M.

Eaton, in March, 1947, gave to Petitioner without

consideration certain farm and office equipment

described as follows which had been purchased by

Ralph H. Eaton and Frances M. Eaton in October

and November, 1946 at cost figures indicated below

:

John Deere Tractor & Tools $1,565.68

Weed Burner and Spray 18.34
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Land Roller 177.84

Four-Drawer Office File 81.80

Total $1,843.66

Ralph H. Eaton and Frances M. Eaton further

transferred to Petitioner at or about that time all

their right, title and interest in and to certain grow-

ing crops against which they had advanced to the

date of said transfer the sum of $3,520.79 ; and Peti-

tioner agreed to pay said sum to Ralph H. Eaton

and Frances M. Eaton.

* * *

13. The facts set forth in this Paragraph 13,

relate to the real estate selling operations of Peti-

tioner :

(a) In April and May, 1945, Ralph H. Eaton

purchased 110 acres of land on West McDowell

Rd., between 33rd & 35th Avenues, in Phoenix,

Arizona, and transferred the same to the Phoenix

Title and Trust Company, Phoenix, Arizona, as

Trustee, under the latter 's Trust Agreement Nos.

605 and 660. The intent and purpose of such acqui-

sition was to subdivide said land, and said land was

in fact subdivided into lots. At or about the time

of acquisition of said land, a 1/lOth interest therein

was sold to George Heiskell, On April 1, 1947,

Ralph H. Eaton and Frances M. Eaton gave to

Petitioner without consideration their remaining

9/lOths interest in and to said Phoenix Title and

Trust Company Trusts. At a meeting of Board of

Directors of Petitioner duly held on April 1, 1947,

Petitioner accepted said gift. At the time of said
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gift, the net cost to Ralph H. Eaton and Frances

M. Eaton of the donated interest was $27,410.62.

14. The facts set forth in this Paragraph 14

relate to the construction operations of Petitioner.

* * *

(c) At a meeting of the Board of Directors of

Petitioner held on January 1, 1948, Ralph H. Eaton

and Thomas H. Kent, Jr., met with George Heiskell

and after some discussion it was agreed between

Petitioner and George Heiskell that Petitioner

would purchase the interest of George Heiskell in

and to said partnership of Eaton & Heiskell Con-

struction Co., for the book value thereof as deter-

mined by a Certified Public Accountant. At said

meeting, Ralph H. Eaton also gave to Petitioner

without consideration his interest in and to said

partnership, and Petitioner duly accepted said gift.

From January 1, 1948, Petitioner has operated a

construction business under the name of Eaton &

Heiskell Construction Co.

* * *

16. Ralph H. Eaton and Frances M. Eaton have

each contributed a great amount of time and effort

to generally supervise the activities of Petitioner.

* * *

Dated: May 20, 1952.

/s/ MARTIN H. WEBSTER,
Counsel for Petitioner.

/s/ CHARLES W. DAVIS, ECC
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Chief Counsel, Bureau of Internal Revenue, Coun-

sel for Respondent.

Filed May 20, 1952, T.C.U.S.

The Tax Court of the United States

Docket No. 30985

RALPH H. EATON FOUNDATION,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PROCEEDINGS

May 20, 1952—10:15 A.M.

(Met pursuant to notice.)

Before: Honorable Clarence V. Opper, Judge.

Appearances

:

MARTIN H. WEBSTER,
Appearing for the Petitioner.

R. E. MAIDEN, JR.,

(Honorable Charles W. Davis, Chief Coun-

sel, Bureau of Internal Revenue),

Appearang for the Respondent.

RALPH H. EATON
called as a witness for and on behalf of the Peti-

tioner, having been first duly sworn, was examined

and testified as follows: [13*]

*Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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(Testimony of Ralph H. Eaton.)

Direct Examination

By Mr. Webster:

Q. Will you please state to the court, Mr. Eaton,

the purpose in your own mind for the formation of

this foundation?

A. Exactly as stated in the articles, foster and

promote Christian, religious, evangelistic, mission-

ary endeavors and enterprises.

Q. Now, it has been stipulated that your wife

was also an incorporator and a director of the

Petitioner during the tax years involved here. Did

you discuss the matter of the formation of the Peti-

tioner with your wife prior to March, 1947?

A. Yes, certainly. I believe I told her about my
vision and desire immediately upon my return from

New York.

Q. What was her attitude?

A. She was definitely interested also. We see

eye to eye on those things. She goes right along

with me. Our views and our ideas are very nearly

always the same. [20]
* * *

Q. In your discussions with your wife in con-

nection with the establishment of this foundation,

did any of those discussions relate to the matter of

your family finances?

A. Yes, because certainly my family was in-

volved. My boy, the oldest son, who is 16 years old,

is particularly interested and always is when he
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(Testimony of Ralph H. Eaton.)

can get in on a conversation with my wife and I

about the foundation; he is very happy about it.

Even my daughter, 12 years old, is interested to a

certain extent. She doesn't understand it all, of

course, but my son is very anxious to have a part

in it. In fact, he has asked me and he is planning to

become one of the directors of the foundation. I

might state that we plan, if his interest continues,

to make him a part of it and perhaps the other

children.

Q. Now, Mr. Eaton, I had asked you whether

in your discussions with your wife, you had dis-

cussed the matter of the effect of the foundation

upon your family finances. Had you had such dis-

cussions with your wife?

A. Yes. Excuse me for sidetracking you. We
certainly have, but stating it frankly, we have an

income that is sufficient for our family. We don't

require a large income. I think my family and I

live on a moderate income, and our [21] interest

above that is, sir, frankly, to give to the Lord's

work, and that position is borne by each of the

members of the family, particularly by my wife,

of course. [22]
* * *

Q. Now, in the discussions that you had and

which you have testified to with your wife and Mr.

Kent, was there any discussion as to the manner in

which the foundation was supposed to fulfil the

purpose which you say was in mind at the time of

the formation*?
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(Testimony of Ralph H. Eaton.)

A. Well, if I may state it this way, we wanted

to give funds and money to Christian work.

Q. Was there any discussion as to the manner in

which those funds were to be acquired by the foun-

dation ?

A. Well, naturally there would have been. Our
discussions would be along the lines of gifts and

entering into various other phases of business that

would produce income for the purpose of giving it

to these Christian organizations that we had an

interest in and a desire to help. [23]

* * *

Q. Now, it has been stipulated that the foun-

dation entered into four different kinds of busi-

nesses, farming, construction, selling sport clothes

and the selling of real estate lots. It has also been

stipulated that the farming business was conducted

during the two tax years that are involved here,

that the subdivision business was conducted during

the two tax years that were involved here, and that

the construction business was undertaken from

January 1, 1948, and on during the balance of

period involved here, and further that the sale of

the sport clothes was conducted during the period

from Jime 2, 1947, to Jime 1, 1948. Would you state

to the court why it is that the foundation entered

into these businesses?

A. Yes. We wanted to have money available,

earn money [24] for giving, contributing to Chris-

tian activities just as I have stated before.
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(Testimony of Ralph H. Eaton.)

Q. Now, were there discussions among the direc-

tors of the foundation when the foundation entered

into a particular business?

A. Definitely so, yes, always.

Q. Was there complete agreement at all times?

A. In every case. [25]

* * *

Q. Now, in connection with the farming opera-

tions of the foundation. It has been stipulated that

you leased certain lands to the foundation. I would

like to ask this question of you as to the manner

in which the rent was determined, [32] that would

be charged to the foundation in each case.

A. We determined it on a fair and equitable

basis, and in every case the rent was not more than

the average rental, going rental rate in the area, in

the district. Sometimes less.

Q. Could you explain how you arrived at the

average rental in the area?

A. Well, that was very easy in my particular

case, because I happen to handle the leases for the

Eaton Fruit Company, and we rent thousands of

acres, I mean, we have rented thousands of acres

over the years, and through that medium I know

what land is renting for. Besides, it is a common

knowledge in the produce business of what land,

what other shippers and growers are paying for

similar land. [33]
* 4fr *

Q. Now, when you acquired this Swant ranch in

I
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(Testimony of Ralph H. Eaton.)

July 1, 1948, and then leased it to the Petitioner for

a year at $40 per acre per year, would you state

your opinion as to whether that rental was equal to,

less than, or greater than the average prevailing

rent to comparable land in this area"?

A. I would say that it certainly was not more

than the average rental. If anything, it would be a

little less, because the rental figure had started up-

ward, I mean it had come upw^ard all of those years.

Q. Well, now, when you say that the rental

figure came up all of those years, what do you

mean?

A. Back in 1943, along in there, there started a

gradual climb of rentals for land. Another reason

we set the [36] figure at that, was the fact that im-

mediately after purchasing the ranch, we started

improvements on the ranch and several thousands

of dollars in improvements were added to the ranch.

Q. You say, "we added improvements to the

ranch." Who do you mean?

A. The foundation. I am speaking of the foun-

dation when I say that. When I say improvements

in that particular case, that was mj^self personally.

I beg your pardon. I personally paid for the im-

provements. The foundation only rented the land

and paid the rent and received the benefits of the

improvement.

Q. Approximately what was the cost of those im-

provements that you are talking about?

A. I don't recall the exact amount, but I would
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(Testimony of Ralph H. Eaton.)

say that there was $2,500.00 to $3,000.00 worth of

improvements in about that period. [37]

Q. Turning again to the original question that

I asked you, the $40.00 per year that you leased the

Swant ranch for to the foundation, I would like to

hear it again whether it was equal to, greater than

or less than the average rental.

A. Equal to or less than. There has been too

much of a variance there, because there are dif-

ferent figures depending on the location of the land

and the fertility of the soil and availability of

water. That is one of the biggest questions in Ari-

zona, of course. [38]
* 4f *

Q. I will now call your attention to the so-called

''Mann Lease" which is described on page 8 and

page 9 of the stipulation that is on file. According to

that stipulation the foundation leased this ranch

from T. A. Mann for a period from August 1, 1947,

to July 31, 1948, at a rental of $35.00 per acre per

year. I ask you whether that rental was equal to,

greater than, or less than the average rental for

comparable land in this area.

A. I would say for comparable land that it was

about in line, perhaps just a little bit lower because

the fertility of that particular piece of land had

gone down somewhat through continuous farming.

Q. Well, if the fertility was reduced, would that

41
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(Testimony of Ralph H. Eaton.)

make the rent higher than the average or lower

than the average f

A. Lower than the average. [39]

Q. I will call to your attention the "L Avenue

Ranch Property" which is described on pages 6 and

7 of the stipulation on file. This property was leased

by you to the foundation from February 1, 1947, to

January 30, 1948, at $40.00 per acre per year. Now,

this was roughly during the same period that the

Petitioner leased the Swant ranch from Mr. Swant

at $30.00 per acre per year, and the Mann ranch at

$35.00 per acre per year. Would you explain how

it is that the "L Avenue Ranch" was leased at a

higher rental than the other two ranches'?

A. Well, in the first place, I personally had

leased [40] that "L Avenue Ranch" to Eaton Fruit

Company for $40.00 previous to this date which you

have mentioned. I was receiving $40.00 per acre.

Then, too, there was included in this lease

Q. Pardon me. In what lease?

A. In the ^'L Avenue Lease" by the foundation,

improvements which included a house, barns, a do-

mestic well and all of those things for farming. The

house alone had been rented for $85.00 a month.

Q. Now, when the "L Avenue" property had

been rented by you to Eaton Fruit Company at

$40.00 per acre per year, as you testified, did that

$40.00 per acre per year include the use of the whole

place that was on the property"?
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(Testimony of Ralph H. Eaton.)

A. No, it did not. No, I received that separately.

The improvements were not included.

Q. You testified that as to the foundation, how-

ever, when you leased it for $40.00 per acre per

year, it did include the use of it? |[l

A. Mr. Eastes, the foreman, occupied the

quarters there. [41]
* * *

Q. I will call your attention to the Ramona
Road lease which is described in the stipulation on

pages 7 and 8. Now, the stipulation shows that on

or about April 1, 1948, you purchased 40 acres of

farm land on Ramona Road in Phoenix, and that

on April 1, 1948, you leased 35 acres of it to the

Petitioner from April 1, 1948, for a full year at

$40.00 per acre per year. Would you be able to

state whether this rental charge was equal to,

greater than, or less than the average rental in the

area for comparable land?

A. I would say that in this particular area it

was less than the average rental. That happens to

be in a section of Phoenix, which was growing with

subdivisions and the land was more valuable, there-

fore required a greater rental figure. There, then,

there were improvements on that ranch also. [42]

* * *

Q. I will call your attention to the Rousseau

lease for the Rousseau ranch, described on page 8 of

the stipulation. That shows that for six months,

from July 1, 1949, the foundation p»¥ebased it and

leased the Rousseau ranch at a rental rate of $60.00

(Testimony of Ralph H. Eaton.)
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per acre per year. Would you state whether that

was equal to, greater than, or less than the average

rental in the area for comparable land %

A. I would say about equal to. It happened to be

that we only leased that for a half year and only

through the friendship of the foundation foreman

and the owner, Mr. Rousseau, were we able to get it

because other companies were bidding on it and he

could have rented it for $30.00. [More.]

Q. Is the Rousseau ranch located in an area

comparable to any of the other locations of ranches

which the Petitioner also leased'?

A. Yes, within a mile.

Q. Of what?

A. Of the Swant ranch, a mile and a half.

Q. Of the Swant ranch? A. Yes. [43]

* * *

Q. Now, Mr. Eaton, in the tax return that was

filed by the foundation for the fiscal year ending

January 31, 1949, and which constitutes Exhibit No.

6-F, I believe, attached to the stipulation, there is

shown an item of interest in the sum of $1,088.58

paid to Ralph H. Eaton, Phoenix, Arizona; is that

you % A. That is right.

Q. Would you explain the circumstances for that

interest payment?

A. Well, we had to have money to operate the

foundation, and the foundation didn't have a credit

standing with the bank sufficient enough to borrow

money, at least, and I borrowed the money person-

ally at the bank in my own personal name, and in
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turn loaned it or advanced it to the foundation.

Naturally, I had to pay interest at the bank, there-

fore, from a business standpoint I charged interest

to the foundation. Even more that that, I couldn't

afford to do more than that. I had already given

—

like I have stated, there is just a limit to what one

can do. There is a limit to what one can do in the

way of giving.

Q. What is the comparision between the amount

you charged the foundation as interest and the

amount that you paid over to the bank as interest

for the same amount of money ? [44]

A. I think that the interest rate would be the

same. Actually, I believe, the records will indicate

that I paid about $1,400.00 in interest that year,

and I received from the foundation something over

a thousand, a little over a thousand.

* * *

Q. So, that apparently according to your testi-

mony the only items of tangible value that you re-

ceived were rent, this interest item that we talked

about, a payment for costs advanced by you on

growing crops, and repajmaent of loans. Is that

correct? [45]

A. That is right. I would like to state I have

never received any compensation for services ren-

dered to the foundation in any way whatsoever, and

never intended to. We made it very definite and

plain right from the beginning before it was ever
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incorporated that there would never be any com-

pensation to me personally, nor to my family.

Q. Now, do either you or your wife expect

to receive at any time compensation for services

that you rendered during [46] the tax years here

in question?

A. No, definitely not. That is very definite.

Q. I ask you whether the foundation during the

tax years here involved ever engaged in carrying

on propaganda or otherwise attempted to influence

legislation ?

A. No, we haven't. That isn't our purpose at all.

Q. Now Mr. Eaton, let me ask you this question

;

do you have any immediate plans for the dissolution

of the foundation ?

A. Yes, we have gone into that, as far as dis-

solving it. We do expect to go on and on. I want

my family to be part of it and carry it on indefi-

nitely. I don't know how long, of course, but long

after I am gone.
* * *

Q. Now, do you happen to know, Mr. Eaton,

what happens [47] to the assets of the foundation

in the event of a dissolution of that foundation?

A. Well, that has been a question in Arizona,

from the attorney who drew up the Articles of In-

corporation. He couldn't find any definite cases, as

I recall him stating to me on that, but it has been

our belief and understanding between the board of



18 Ralph H. Eaton Foundation vs.

(Testimony of Ralph H. Eaton.)

directors, Thomas Kent and my wife and the at-

torney and everbody that has been involved, or had

anything to do with the foundation, that the money

would be distributed to the charities, the approved

charities as listed in the bylaws in the Minute book

and would go definitely for the causes for which it

was set up.
* * *

Q. When did you have these discussions with Mr.

Weaver on the question of what happens to the

assets of the foundation on dissolution?

A. At the time we set it up, we went into thor-

ough details about those things. It was understood

that that would be a point. We are now preparing

and planning and working on a change in the by-

laws or articles, whatever it takes to [48] effect that,

so that it will conform with Arizona law, that

positively nothing can accrue or come to me or my
family in case of dissolving the foundation. That is

definitely understood. My family understands that.

Tom understands that. We never had any other

desire or intention. I realized when I made a con-

tribution to set up the foundation of $50,000.00 that

I had known that none of that money, not one penny

of it, could ever come back to me in any way. I knew

that when I gave it. [49]

* * *

Q. Well, now, let me ask this question. Until

this last month or so, as you say, what was your

understanding, if any understanding, that you had
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on the question of what happened to the assets of

the foundation upon dissolution ?

A. Well, like I stated before, it has always

been in my mind and I have always understood and

have taken for granted that the money, the assets

of the foundation would go to the charities and to

the Christian organizations that are listed in the

Minute book, those approved, because that is what

it was set up for in the first place, and there is no

desire to do anything else with it. There has never

been any idea of anything else.

Q. Is your testimony then, to the effect that

within the last month or so, you have learned that

possibly that would not be true. Is that your testi-

mony?

A. Well, something to that effect, but we want

to make it so that it is definite and specific, so that

it can't be otherwise, and propose to do that just as

quickly as possible. [50]

* •St -Jf

Q. Mr. Eaton, I refer your attention to Exhibit

3-C, which is attached to the stipulation that is on

file, and I direct your further attention to question

number 16 which is contained on page 3 of that ex-

hibit, that exhibit being the exemption affidavit that

was filed by the foundation.

Question number 16 reads as follows: '*In the

event of the dissolution of the organization, what

disposition would be made of its property*?"

Apparently, the answer that was typed in. it was
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to be disbursed to charitable and religious organi-

zations.

According to the exhibit, you signed this form as

president of the foundation on June 15, 1948.

Would you kindly state whether or not that rep-

resented your understanding of the situation at that

time? A. Lt did.

Q. Is that your understanding of the situation

today?

A. Well, it has been brought to my attention

only recently and that because of filing a new ex-

emption under the new 1950 Revenue Act, I believe

by our attorney, that we should take steps to amend

our articles to specifically carry that provision out

as it is stated. [63]
* * *

Cross-Examination

By Mr. Maiden : [64]
* * *

Q. But you do recall that that question did arise

at [65] the time you were incorporating?

A. I would like to restate again that my desire

and my intentions and my statements to him and to

everyone else concerned with the foundation was

that there never would accrue to me in any way, nor

to my family, anything from the foundation. I stood

on that and he being my attorney was supposedly to

follow through. I relied on his judgment in setting

it up. I state again, as is outlined in this exemption.



Commissioner of Internal Revenue 21

(Testimony of Ralph H. Eaton.)

I never had any understanding whatsoever other

than the fact that if the foundation was dissolved

that the assets and everything left would go to the

charities for which it was intended to go.

Q. You were aware, were you not, Mr. Eaton,

that under the Articles of Incorporation that the

directors of the foundation were not required, actu-

ally required to turn over any money to any chari-

ties, that it was a matter left entirely to their dis-

cretion. You understood that?

A. I understood it to this end only, that we had

the position of directing that money, but I never

did have any understanding that any of the money

would not go to charities, but always that it would

go there. There is no question in my mind or has

there ever been. [joQl

* * *

THOMAS H. KENT, JR.

called as a witness for and on behalf of the Peti-

tioner, having been first duly sworn, was examined

and testified as follows : [70]

* * *

Direct Examination

By Mr. Webster. [71]
* * *

Q. I wonder if you will state briefly for us the

reasons why you became associated with the foun-

dation, as an incorporator, as an officer and as a

member of the board of directors'?
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A. I was a Christian prior to my coming to Ari-

zona. When I came here, I transferred my member-

ship to the Capital Christian Church, where under

the teaching of a very godly minister, I came to

realize more fully God's purpose in my life. I

became associated with Christian organizations out-

side of my own church. It was through meeting

Christian men that I grew and also by working for

the Eaton Fruit Company.

I was first told by Mr. Eaton of his vision.

Q. Mr. Ealph Eaton?

A. Ralph Eaton, of his vision to establish a

foundation which would be able to further his

Christian interests. Being interested in like things,

I naturally thought it was swell, and I told him so.

I told him I would be willing to help him in any

way that I could to so establish it and to [73] fur-

ther the purpose for which it was established.

* * *

Q. Are you aware of any activities of the foun-

dation itself which were undertaken by the founda-

tion and which you were not consulted upon?

A. I know of nothing. I definitely believe that I

was consulted in confidence advance prior to any

action which was ever taken and for which anything

was ever done.

Q. Does that include the payment of interest to

Mr. Eaton?

A. A CPA audited our books that year and [I]

myself personally calculated the interest amount
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due based on the actual [74] fund which we had

that year.

Q. How about the payment of rent to Mr. Eaton

by the foundation ?

A. I personally drew the leases for that land.

From experience with the farming industry and the

general situations in Phoenix and as a land owner

from my prior association with Eaton Fruit Com-

pany, I knew and felt the amounts were [75]

proper.
* * *

Q. Now^, Mr. Kent, just before you took the

stand, [76] you heard his honor address certain

questions to me, specifically related to the amounts

that were given by the foundation to certain organi-

zations in each of the tax years that were involved.

We have stipulated that in the first period which

went from March 12, 1947, to January 31, 1948, a

total amount of $4240.00 was distributed in the

manner indicated. For the fiscal year ending Janu-

ary 31, 1949, a total of $2310.00 was distributed in

the manner indicated. I would like you to explain

how it is that those amounts were arrived at and if

necessary to consult such books and records as you

might have brought with you in order to com-

plete your answer.

A. Well, I will try to answer it satisfactorily

without that. The amounts were not arrived at in

any specific manner as certain appeals were made

to us or certain occasions arose which were needful

of contribution to the charities so named. We made
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the contributions at the time. Now, as far as monies

available are concerned, a sizeable amount of the

income was towards the latter month—in other

words, your fall crop of lettuce which isn't har-

vested until December and early January, and the

actual profits accrued from that crop are not deter-

mined until actually at the end of the accounting

year, so it was not practical to distribute any fmids

from that, or to even know that you had made money.

Another factor involved in the apparent high income

was that in our setup of accounting on the books, all

the expenses [77] pertaining to the cost of develop-

ment of the subdivision were charged as expenses

and only that portion of payment, which in many

cases might have only been a twenty-five or fifty-

dollar down payment, were taken as income instead

of the sale price with a balance of a contract as ac-

counts receivable, therefore, the cash was not actually

available to us even though you have that profit on

the books. That partially answers your question.

Q. Now, would you elaborate on the cash posi-

tion of the foundation during the two years that are

involved here with respect to the amounts that were

given to organizations eligible for foundation funds ?

A. During the year 1947, ending in January 31,

1948, I believe that the highest bank balance during

the period was about $12,000.00. The lowest was less

than a thousand. Due to business operations, it so

happens that at the end of the year because of the

fall lettuce sales coming in, the bank account was a

little OA^er $30,000.00. By May of that following
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year, which is 1948, ending the second year, the

balance was again less than a thousand dollars. The

operation of the construction business which we

took over on January 1, 1948, right at the end of the

first period, required the additional cash that was

made available in the first period to operate and

take it over.

Q. Mr. Kent, are you familiar with any stand-

ards, [78] that might have been used by the board

of directors of the foundation in determining the

exact amount of money or the actual amount of

money that was distributed during the course of a

year to the objects of the foundation?

A. During the period of 1947, during the first

accounting period, I know of nothing. We just gave

as the money was available and as the need was

there. Coming into 1948, after taking over the con-

struction company, we did not have too many funds

available. It was sort of a scratch affair. Contract

payments do not always come in as fast as you

expect. There was not the money available. We
didn't have any schedule and actually don't have now

any set rule of how much we are going to give in

any one calendar period. Is that what you meant ?

Q. Yes.

A. There are no rules to go by. Our rules are

based as the need arises and when we have the op-

portunity to make the investment like that to a

charitable organization. We are approached by need.

We see what we can do about it, and then make the
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gift accordingly and the amomits in accordance

with it.

Q. Now, Mr. Kent, I should appreciate a state-

ment from you if you are able to make one, with

respect to your understanding as an officer and a

member of the board of directors of the foundation,

as to what happens or what would [79] have hap-

pened if the assets and property of the foundation

had been dissolved in any of the tax periods that

are involved here.

A. It has always been my understanding that in

case of dissolvment—we never considered that—that

some day if the assets were dissolved, they would be

given away to the beneficiaries of charitable con-

tributions. We never had any intentions or thoughts

of dissolving it, but the only case that has ever come

up which would be the conversation between me and

an employee of the auditing firm, just conversation.

''What are you going to do?"

''Just liquidate it and give it all away."

That is just conversation. We always intended

that. However, there is no intention of dissolving it

that I know of. We never contemplated that. [80]

* * *

Q. If the matter were presented to you for a

vote, as a member of the board of directors of the

Petitioner, as to the question of whether the assets

or property of the foundation would be distributed

definitely to charities, what would your vote be ?

A. Mv vote would be that the cash be distributed
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and the assets liquidated, the cash obtained to be

distributed to charities as had been approved prior

to that time by the board of directors. [81]

The Court: If you came to a point at which

there was a conflict of interest, in which by taking

a certain action the Petitioner foundation benefited

on the one hand and by taking a different action Mr.

Eaton would benefit on the other, which way w^ould

you cast your vote as a director?

The Witness : I believe that I would vote as my
duty requires me both before God and as the direc-

tor of the foundation, that I would vote to the in-

terest of the foundation and to the purposes for

which it has been established. [87]

Redirect Examination

By Mr. Webster;

Q. Mr. Kent, do you know whether the pendency

of this case has had anything whatever to do with

the amounts that have been distributed by the foun-

dation to designated beneficiaries over the periods

from May, 1949, to date"?

A. It is only natural since the Treasury Depart-

ment has refused to accept our status that it will

be necessary to keep a reserve of cash. However, we

haven't done it but we would like to, but upon the
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recommendations of our attorneys in succeeding

years, we should not be too careless in giving away

everything we have had.

Filed June 15, 1952, T.C.U.S. [96]

The Tax Court of the United States

Docket No. 30,985

MEMORANDUM FINDINGS OF FACT
AND OPINION

Opper, Judge:

Respondent determined deficiencies in petitioner's

income tax liability and imposed delinquent filing

penalties as follows:

Tax Period Deficiency Penalty

3/12/47 to 1/31/48 $23,263.05 (25%) $5,815.76

2/ 1/48 to 1/31/49 1,223.88 (10%) 122.39

The questions presented are whether petitioner

was an exempt charitable corporation within the

meaning of section 101(6), Internal Revenue Code,
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and whether petitioner had reasonable cause for

failing to file timely income tax returns.

Findings of Fact

Some of the facts have been stipulated and are

found accordingly.

Petitioner is a corporation organized under the

laws of Arizona in March, 1947. Its income tax re-

turns for the periods in controversy were filed with

the collector for the district of Arizona.

Petitioner's incorporators were Ralph H. Eaton,

Frances M. Eaton, his wife, and Thomas H. Kent,

Jr. They were elected directors of petitioner and

also president, vice president and secretary-treas-

urer, respectively, which positions they still held in

May, 1952. Petitioner has no capital stock outstand-

ing and no subscriptions thereto. The Articles of

Incorporation expressly prohibit the issuance of

capital stock.

Petitioner's Articles of Incorporation describe

the nature and purpose of its proposed business as

To foster and promote Christian, religious,

charitable and educational enterprises.

* * *

This corporation * * * does not contemplate

pecuniary gain or profit to the members there-

^.p * * *

The Articles also set forth a doctrinal statement

describing the foundation upon which this corpora-

tion is based, as follows:
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Article IV.

The foundation upon which this corporation is

based is a heart-conviction of the truth of the fol-

lowing Doctrinal Statement:

1. We believe that the entire Bible is the in-

spired and inerrant word of God, the only infalli-

ble rule of faith and practice.

2. We believe that the Lord Jesus Christ is the

only begotten Son of God, conceived by the Holy

Spirit and born of the Virgin Mary.

3. We believe in the literal, bodily, physical and

premillennial return of Jesus Christ.

4. We believe in the sacrificial and vicarious

death of the Lord Jesus Christ on the cross and

that He thereby made perfect substitutionary atone-

ment for the sin of the world.

5. We believe that all men are sinners and in

an eternally lost condition apart from the saving

grace of the Lord Jesus Christ.

6. We believe that acceptance into the family of

God and eternal salvation can only be secured by

believing in and by faith accepting and receiving

the Lord Jesus Christ as personal Sin-bearer, Lord

and Saviour.

They direct that each director must reaffirm the

doctrinal statement annually, in writing, and that

the reaffirmance be filed with petitioner's perma-

nent records. Failure, refusal or neglect to comply

with this directive automatically divests the direc-

tor of his office. The three directors did in fact

reaffirm the doctrinal statement during the periods

in controversy.
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Ralph H. Eaton joined the Capital Christian

Church of Phoenix, Arizona, in 1931. He became

a member of the official board of the Church in

about 1933. He is a life member of Gideons Inter-

national. He is a director of the Arizona Bible

Institute and the Phoenix Central High School, a

member of the Layman's Advisory Council of the

National Association of Evangelicals, and on the

advisory boards of Christ for America, the Ameri-

can Soul Clinic and Bob Jones University of

Greensville, South Carolina. In 1944, while attend-

ing an international convention of the Christian

Business Men's Committee in New York City,

Eaton heard a speech by an industrialist who had

contributed money to charities and Christian work

through his own charitable foundation. Thereafter,

he read a book by the same individual which fur-

ther described the part played by religion in his

business pursuits.

Eaton's principal source of income was the Eaton

Fruit Company, a business owned by him and his

two brothers.

Kent had graduated from Butler University, and

came to Phoenix in 1939. He went to work for the

Eaton Fruit Company in 1941, and joined the

Eaton-Heiskell Construction Company in 1945 as

bookkeeper. In January, 1948, he became a salaried

employee of petitioner. His duties were to act as

office manager, bookkeeper and business manager,

and to keep petitioner's minute book. Mr. and Mrs.

Eaton had known Kent since about 1937. They had
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been members of the same church and of many
religious and charitable organizations. Kent was

not related to the Eatons. For about two years

jjrior to March, 1947, Kent and the Eatons dis-

cussed the formation of petitioner. Mrs. Eaton's

interest in Christian work has always coincided

with that of her husband.

In or about February, 1947, the Eatons and Kent

consulted with Robert Weaver, a duly licensed at-

torney of Phoenix, Arizona, for the purpose of

organizing petitioner. All details of the Articles of

Incorporation except Article IV, the doctrinal

statement, were left to Weaver for formulation.

Article IV had been the subject of numerous delib-

erations among the incorporators for some time.

In March, 1947, Mr. and Mrs. Eaton transferred

to 7)etitioner, certain farm and office equipment in

order to ena})le petitioner to engage in farming

business operations. This equij)ment had been f)ur-

chased within the previous six months at a total

cost of $1,843.66. The Eatons further transferred

to petitioner at about that time all their right, title

and interest in and to certain growing crops against

which they had advanced to the date of transfer a

sum of $3,520.79. Petitioner agreed to pay that

sum to the Eatons. In the spring of 1945, Eaton

purchased 110 acres of land on West McDowell

Road in Phoenix, Arizona, and transferred that

land to a corporate trustee pursuant to two trust

agreements. 4'his land was subdivided into lots,

and one-tenth interest was sold to one George

Heiskell at that time. In April, 1947, the Eatons

k ii
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transferred to petitioner their remaining nine-

tenths interest in the trusts, which was accepted by

petitioner's board of directors on April 1, 1947.

The net cost of the interest turned over by the

Eatons to petitioner was $27,410.62. On January 1,

1948, Eaton further transferred to jjetitioner his

partnership interest in Eaton & Heiskell Construc-

tion Company, a business engaged primarily in

contracting the construction of small residences,

which was accepted by petitioner's directors at a

meeting held January 1, 1948. The total cost to the

Eatons of transfers to petitioner during its first

fiscal year aggregated approximately $50,000.

During the periods in controversy, petitioner

was engaged in four different businesses: Farming,

selling real estate, constructing small residences,

and selling sport clothes.

Petitioner's farming operations were conducted

on land held under five leases. Under a lease dated

March 20, 1947, petitioner leased from Eaton 80

acres of land known as the L Avenue Ranch for

one year beginning February 1, 1947, at a rental

of $40 per acre per year. This lease was renewed

for another year at its expiration at the same

rental. The original rental and the renewal were

authorized by petitioner's directors. Petitioner

further leased land known as the Swant Ranch

from E. H. Swant for one year beginning July 1,

1947, at a rental of $30 per acre per year. On or

about July 1, 1948, Eaton purchased the Swant

Ranch and entered into a new lease between him-

self and petitioner for one year beginning July 1,
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1948, at a rental of $40 per acre per year. On or

about April 1, 1948, Eaton purchased 40 acres of

farm land on Ramona Road, Phoenix, Arizona,

and leased 35 acres thereof to petitioner for a

period of one year beginning April 1, 1948, at a

rental of $40 per acre per year. Petitioner also

leased from one Lovell T. Rousseau a ranch known

as the Rousseau Ranch for a term of approximately

six months beginning July 1, 1948, and at a rental

of $60 per acre per year. Petitioner leased a cer-

tain ranch known as the Mann Ranch from T. A.

Mann for a term of one year beginning August 1,

1947, at a rental of $35 per acre per year. This

lease was renewed at its expiration for an addi-

tional six months, at a rental rate of $45 per acre

per year. All of these leases and their renewals

were authorized by petitioner's board of directors.

Petitioner's farming operations were managed

by one L. E. Eastes pursuant to a contract entered

into with petitioner for one year beginning Febru-

ary 1, 1947, and subsequently extended for another

year. Eastes is not related in any way to the

Eatons or Kent, nor does he own any legal or bene-

ficial interest in petitioner. Neither Mann, Swant

nor Rousseau are related to Kent or the Eatons,

nor do they have any interest in petitioner.

Petitioner's net income from its farming opera-

tions during the periods in controversy was as fol-

lows:

3/12/47 to 1/31/48 $16,731.14

2/ 1/48 to 1/31/49 7,095.23
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The L Avenue Ranch was formerly leased by

Eaton to the Eaton Fruit Company at the same

rental later paid by petitioner.

Eaton charged petitioner for the rental of his

lands because of financial necessity. He had pur-

chased the Swant Ranch and Ramona land on an

installment basis, and his combined payments per

year, including amortization of principal on these

properties were more than three times the rental he

received from petitioner. He also expended sub-

stantial sums in improving these properties.

Petitioner's subdivision operations consisted of

selling the subdivided lots contained in the land

which had been subjected to trust agreements. Peti-

tioner's net income from these operations for the

periods in controversy was as follows:

3/1/47 to 1/31/48 $49,089.41

2/1/48 to 1/31/49 2,784.06

In or about November, 1945, Eaton entered into a

partnership with George M. Heiskell under the

name of Eaton & Heiskell Construction Company,

to engage in general contracting. In January, 1948,

petitioner purchased Heiskell's interest in the com-

pany for its book value. Simultaneously Eaton

donated his interest in the company to petitioner.

Petitioner has operated the business under its origi-

nal name since that time. Heiskell was employed

to manage the business for petitioner under a writ-

ten contract, the terms of which provided for one

year of employment beginning January 1, 1948.

The term was extended in fact for an additional

month, to January 31, 1949. Heiskell is not related
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to the Eatons or to Kent. Petitioner derived the

following net income from its construction opera-

tions during the periods in controversy:

3/12/47 to 1/31/48 (none)

2/1/48 to 1/31/49 $7,551.52

On June 2, 1947, pursuant to authorization of its

directors, petitioner acquired the distributorship

within the State of Arizona of certain sport clothes

manufactured by one C. F. Smith. Petitioner oper-

ated this business under the name of "Hollywood

Sportogs of Arizona," and was to receive 10 per

cent of all gross sales. This business activity was

discontinued on June 1, 1948, due to management

difficulties and lack of sales. Petitioner incurred

net losses from this business during the periods in

controversy as follows:

3/12/47 to 1/31/48 ($533.83)

2/ 1/48 to 1/31/49 ( 134.39)

Petitioner's directors discussed its business activ-

ities fully before undertaking each of them, and

were completely agreed on petitioner's course of

action in all cases.

At a meeting of the directors on May 1, 1947,

petitioner adopted a list of 26 named beneficiaries

engaged in charitable or religious work to whom its

funds would be made available, in its discretion.

It also provided for contributions of not more than

$10 by petitioner's president to miscellaneous or-

ganizations engaged in charitable and religious

work, without necessity for consulting the Board.

At a Board meeting held on January 1, 1949, seven

I
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additional named beneficiaries were added to peti-

tioner's list. This list was compiled after a thor-

ough investigation of the activities of each organi-

zation. Petitioner kept a file on each. All bene-

ficiaries had to be and are engaged in activities

which carried out the purposes and ideas for which

petitioner was established. None of them is en-

gaged in the carrying on of propaganda or in

efforts to influence legislation. None of them has

any private, beneficial or personal interest in peti-

tioner. No beneficiaries are individuals; any names

of individuals on petitioner's list appear as repre-

sentatives of an organization. During the periods

in controversy, petitioner made contributions to

beneficiaries as follows:

3/12/47 to 1/31/48 $4,240

2/ 1/48 to 1/31/49 2,310

In addition to monetary contributions, petitioner

rendered consultative services to some beneficiaries.

Petitioner's officers assisted in planning two church

building programs.

Except for rental payments, interest on money

borrowed, payment for costs advanced by Eaton on

certain equipment and growing crops, and repay-

ment of loans, petitioner paid nothing of tangible

value to Eaton or to his family during the instant

taxable years. Eaton rendered substantial services

to petitioner. The only compensation received by

Kent is a weekly salary of $100, paid since January

1, 1948, when he began devoting his full time to

petitioner's affairs. He has rendered substantial

services to petitioner.
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Petitioner relied for its tax information on a

firm of certified public accountants and tax consul-

tants which enjoyed an excellent reputation in the

field of income taxation among prominent business

men in the Phoenix community. The Phoenix man-

ager of this firm advised petitioner that it was an

exempt corporation and did not have to file Federal

income tax returns. Petitioner filed an application

for exemption signed by Ralph H. Eaton, presi-

dent, under section 101(6) of the Internal Revenue

Code on or about June 14, 1948, on the advice of

these tax consultants.

On April 8, 1949, petitioner was advised that its

claim for exemption had been denied. On May 9,

1949, petitioner filed a protest to the Commission-

er's finding. Upon learning that petitioner's ex-

emption claim had been rejected, petitioner's tax

consultants advised it to file Federal income tax

returns for the periods in controversy, which peti-

tioner did on May 13, 1949. Petitioner's failure to

file timely Federal tax returns for the periods in

controversy was due to reasonable cause and not to

willful neglect.

OPINION

The claim of petitioner, a corporation conducting

exclusively business operations, for exemption un-

der section 101(6), Internal Revenue Code,i as a

I'^Sec. 101. Exemptions From Tax on Corpora-
tions.

"The following organizations shall be ex-

empt from taxation under this chapter

—

"(6) Corporations, and any community
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^'feeder" corporation of unmistakably exempt re-

ligious organizations must be rejected because ''The

Tax Court has * * * indicated that it had not

changed its thinking on this point despite a reversal

by the Court of Appeals for the Third Circuit

* ^ *. Cf. C. F. Mueller Co., 14 T. C. 922, revd.

190 F. 2d 120 * * *." John Danz, 18 T. C. 454, 461.

On this point petitioner candidly concedes that

after the Mueller decision " * * * the Tax Court

has consistently held in line with the Mueller deci-

sion, despite the reversal of the latter by the 3rd

Circuit." It also correctly analyzes the conflict

among the various Circuits on this point,^ resolu-

tion of which by the SujDreme Court, whether or

not likely in view of the modification of section

chest, fund, or foundation, organized and oper-

ated exclusively for religious, charitable, scien-

tific, literary, or educational purposes, or for

the prevention of cruelty to children or ani-

mals, no part of the net earnings of which in-

ures to the benefit of any private shareholder

or individual, and no substantial part of the

activities of which is carrying on propaganda,
or otherwise attempting, to influence legisla-

tion;"

^Again quoting from petitioner's brief:

"To attempt to reconcile the viewpoint of the

majority of courts that destination controls

over source with the current viewpoint of the

Tax Court and the two 'dissenting' circuits

(the 4th and the 7th) would seem to be an
impossible task."
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101(6) contained in the Revenue Act of 1950,^ has

not yet taken place.

The only discussion in the Court . of Appeals for

the Ninth Circuit to which we have been referred,

Squire vs. Students Book Corp., 191 F. 2d 1018, is

actually noncommittal on the present facts, as wit-

nessed by the following language in that opinion:

Resolution of the case before us does not

depend wholly on the ultimate destination of

the taxpayer's profits. The business enterprise

in which taxpayer is engaged obviously bears

a close and intimate relationship to the func-

tioning of the College itself. In some of the

cases adhering to the general rule no similar

relationship is discernible. In the Mueller case,

supra, for example, * * * the taxpayer was a

mere macaroni manufacturing plant in compe-

tition with other such plants.

See Trinidad vs. Sagrada Orden de Predica-

dores, 263 U. S. 578.

We accordingly pass other difficult questions lurk-

ing in the present record, such as the fact that

petitioner operated property rented to it by its

founder and guide, Ralph Eaton, who with his wife

constituted two-thirds of petitioner's board of direc-

tors; its failure to distribute more than a small

fraction of its own operating income even to the

^Revenue Act of 1950, section 331.
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beneficiary religious organizations;"^ and to borrow

the language of petitioner's brief: '' * * * the

admitted absence of an express prohibition in the

Articles against the return of assets to petitioner's

founders on dissolution." See Norton, et al., vs.

Steinfeld, et al. (Ariz.), 288, pp. 3, 6 ; 16 Fletcher on

"Corporations," 878. Whether under such circum-

stances petitioner could in any event qualify as an

organization operated "exclusively" for religious

purposes "no part of the net earnings of which

inures to the benefit of any private shareholder or

individual" we need not now decide. For the

reason stated, the deficiency in this respect is

approved.

As to the penalty issue, the doubtful state of the

law clearly justified petitioner's resort to qualified

tax counsel. It was upon his advice that an appli-

cation for exemption rather than a tax return was

filed. We think imder the circumstances there has

been a showing of reasonable cause rather than

willful neglect. See William H. Gross, 7 T. C. 837,

848.

Decision will be entered under Rule 50.

4

Total Contributions

Adjusted Contributions Allowed as De-

Operating Aetually duetions (5%
Year Income Made of Net Income)

3/12/47 to 1/31/48 $65,510.49 $4,240.00 $3,222.03

2/ 1/48 to 1/31/49 17,633.92 2,310.00 302.95

Entered February 27, 1953.

Received February 20, 1953.

Served March 2, 1953.
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The Tax Court of the United States

Docket No. 30,985

RALPH H. EATON FOUNDATION,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Respondent having on May 4, 1953, filed a re-

computation of tax for entry of decision as in ac-

cordance with Memorandum Findings of Fact and

Opinion of the Court, entered February 27, 1953,

and this proceeding having been called from the

Washington, D. C, calendar on June 3, 1953, at

v^hich time there was no appearance for the peti-

tioner, and the recomputation of the respondent

was not contested, now therefore, it is

Ordered and Decided: That there are deficien-

cies in income tax and no penalties for the years

and in the amounts as follows:

March 12, 1947, to January 31, 1948. .$23,263.05

Year ended January 31, 1949 1,223.88

/s/ CLARENCE V. OPPER,
Judge.

Served June 8, 1953.

Entered June 8, 1953.
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[Title of Tax Court and Cause.]

CERTIFICATE

I, Victor S. Mersch, Clerk of The Tax Court of

the United States, do hereby certify that the fore-

going documents, 1 to 21, inclusive, constitute and

are all of the original papers and proceedings on

file in my office as called for by the Designation of

Contents of Record on Review (except exhibits 1-A

through 7-Gr, attached to stipulation of facts, and

petitioner's exhibits 8 and 9, admitted in evidence,

which are separately certified and forwarded here-

with) on file in my office as the original and com-

plete record in the proceeding before the Tax

Court of The United States entitled: ''Ralph H.

Eaton Foundation, Petitioner, vs. Commissioner of

Internal Revenue, Respondent, Docket No. 30,985,"

and in which the petitioner in The Tax Court pro-

ceeding has initiated an appeal as above numbered

and entitled, together with a true copy of the docket

entries in said Tax Court proceeding, as the same

appear in the official docket book in my office.

In testimony whereof, I hereunto set my hand

and affix the seal of The Tax Court of the United

States, at Washington, in the District of Columbia,

this 11th day of September, 1953.

[Seal] /s/ VICTOR S. MERSCH,
Clerk, The Tax Court of the

United States.
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[Endorsed] : No. 14,047. United States Court of

Appeals for the Ninth Circuit. Ralph H. Eaton

Foundation, Petitioner, vs. Commissioner of In-

ternal Revenue, Respondent. Transcript of the

Record. Petition to Review a Decision of The Tax

Court of the United States.

Filed September 21, 1953.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

T. C. Docket No. 30,985

RALPH H. EATON FOUNDATION,
Petitioner and Appellant,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent and Appellee.

STATEMENT OF POINTS

Ralph H. Eaton Foundation, the petitioner

herein, by Martin H. Webster, its attorney, hereby

asserts the following errors, which it intends to

urge on review by the United States Court of

Appeals for the Ninth Circuit of the decision of

the Tax Court of the United States rendered in

the above cause on June 8, 1953:

(1) The Tax Court erred in finding that the

petitioner was not an exempt corporation under

Section 101(6) of the Internal Revenue Code for

the periods from March 12, 1947, to January 31,

1948, and for the fiscal year ended January 31,

1949.

(2) The Tax Court erred in failing to find that

the petitioner was organized exclusively for reli-

gious, charitable or educational purposes.

(3) The Tax Court erred in failing to find that

the petitioner was operated exclusively for reli-

gious, charitable and educational purposes.
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(4) The Tax Court erred in failing to find that,

for the period from March 12, 1947, to January 31,

1948, and for the fiscal year ended January 31,

1949, no part of the net earnings of the petitioner

inured to the benefit of any private shareholder or

individual.

(5) The Tax Court erred in failing to find that

no substantial part of the activities of the peti-

tioner was, during the period from March 12, 1947,

to January 31, 1948, and for the fiscal year ended

January 31, 1949, the carrying on of propaganda

or otherwise attempting to influence legislation.

(6) The Tax Court erred in failing to find as a

fact each and all of the statements contained in

paragraphs 12(a), 13(a), 14(c), 16 and 20 of the

Stipulation executed by counsel for both parties

hereto on May 20, 1952, and duly received in evi-

dence as a part of the proceedings before the Tax

Court in this matter.

(7) The Tax Court erred in entering its deci-

sion wherein it ordered and decided that there is a

deficiency of $23,263.05 due from the petitioner for

the period from March 12, 1947, to January 31,

1948, and a deficiency of $1,223.88 for the fiscal

year ended January 31, 1949.

/s/ MARTIN H. WEBSTER,
Counsel for Petitioner.

Affidavit of mailing attached.

[Endorsed]: Filed September 30, 1953.
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[Title of Court of Appeals and Cause.]

STIPULATION

It is hereby stipulated and agreed by and be-

tween Ralph H. Eaton Corporation, petitioner on

review, and the Commissioner of Internal Revenue,

respondent, by their respective counsel, that all

exhibits introduced into evidence in this proceed-

ing, being exhibit numbers 1-A through 7-G (at-

tached to the stipulation introduced into evidence)

and exhibit numbers 8 and 9, may, subject to the

approval of the Court, be not printed but that they

be transmitted to the Court in their original form

and be referred to in all briefs and the oral argu-

ment to the same extent as though they were part

of the printed record.

/s/ MARTIN H. WEBSTER,
Counsel for the Petitioner.

/s/ H. BRIAN HOLLAND,
Assistant Attorney General,

Counsel for the Respondent.

[Endorsed]: Filed November 19, 1953.
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No. 14,047.

IN THE

United States Court of Appeals
FOR THE NINTH QRCUIT

Ralph H. Eaton Foundation,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

On Petition for Review of Decision of the Tax Court of the

United States.

BRIEF FOR THE PETITIONER.

This case involves the question as to whether a cor-

poration is Hable for income taxes or whether it is exempt

therefrom.

Opinion Below.

The opinion of the Tax Court of the United States is

found at R. 28, and is reported at C. C. H. Memo. T. C,

Par. 19490 (M).

Jurisdiction.

The jurisdiction of the Tax Court was based on In-

ternal Revenue Code Section 272. The decision of that

Court was entered on June 8, 1953.



The jurisdiction of this Court is based on Internal

Revenue Code Sections 1141 and 1142. Petition for

Review by this Court was filed in the Tax Court on Aug-

ust 17, 1953. Venue in this Court is established by

Internal Revenue Code Section 1141(b), and the fact that

the returns of the tax in respect of which the alleged

liability arises were filed with the Collector of Internal

Revenue at Phoenix, Arizona, within this Circuit.

Statute Involved.

The statute involved is Internal Revenue Code Section

101(6) which, during the tax years involved herein, read

as follows:

'The following organizations shall be exempt from

taxation under this chapter

—

"(6) Corporations, and any community chest,

fund, or foundation, organized and operated exclus-

ively for religious, charitable, scientific, literary, or

educational purposes, or for the prevention of cruelty

to children or animals, no part of the net earnings of

which inures to the benefit of any private shareholder

or individual, and no substantial part of the activ-

ities of which is carrying on propaganda, or other-

wise attempting, to influence legislation;" * * *

Question Presented.

Is a corporation exempt from income tax under Inter-

nal Revenue Code Section 101(6) where, although it op-

erated businesses for profit, its purpose and intention in

so doing, as expressed by its Articles of Incorporation and

by the individuals who founded the corporation and com-

prised its Board of Directors, was to devote that profit to

charitable and religious ends?

J
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Statement.

Petitioner is in accord with all of the facts found by the

Tax Court [R. 29 to 38]. However, there are additional

facts which petitioner contends the Tax Court was entitled

but failed specifically to find. The statement which fol-

lows will summarize the facts as specifically found by the

Tax Court and will supplement the same with concise

statements of additional uncontroverted facts which are

relevant to this appeal. Such additional facts will be sup-

ported by references to pages of the Transcript of Record

forming a part of the record on appeal in this matter.

Ralph H. Eaton joined the Capital Christian Church

of Phoenix, Arizona, in 1931, and became a member of

the official board of the Church in about 1933. He is a

life member of Gideons International. He is a director

of the Arizona Bible Institute and the Phoenix Central

High School, a member of the Layman's Advisory Coun-

cil of the National Association of Evangelicals, and on

the advisory boards of Christ for America, the American

Soul Clinic and Bob Jones University of Greensville,

South Carolina. In 1944, while attending an interna-

tional convention of the Christian Business Men's Com-

mittee in New York City, Eaton heard a speech by an

industrialist who had contributed money to charities and

Christian work through his own charitable foundation.

Thereafter, he read a book by the same individual which

further described the part played by religion in his busi-

ness pursuits.

Mr. Eaton thereupon discussed with his wife the matter

of forming a foundation of his own. Mrs. Eaton was

definitely interested [R. 7] since Mrs. Eaton's interest in

Christian work has always coincided with that of her

husband.



Mr. and Mrs. Eaton had known Thomas H. Kent, Jr.,

since about 1937, having been members of the same

Church and many reUgious and charitable organizations

together. Mr. Kent was not related to the Eatons. He
had graduated from Butler University and had come to

Phoenix in 1939. He went to work for the Eaton Fruit

Company in 1941 and joined the Eaton-Heiskell Con-

struction Company in 1945 as a bookkeeper.

For about two years prior to March, 1947, Mr. Kent

and the Eatons had discussed the formation of a charitable

foundation. In these discussions Mr. and Mrs. Eaton

took into account the fact that their family lived on a

moderate income and that their interest above that was

"to give to the Lord's work" [R. 8]. Mr. Eaton's prin-

cipal source of income was the Eaton Fruit Company, a

business owned by him and his two brothers. It provided

an income that was sufficient for Mr. Eaton and his fam-

ily [R. 8].

In or about February, 1947, the Eatons and Kent con-

sulted with Robert Weaver, a duly licensed attorney, of

Phoenix, Arizona, for the purpose of organizing peti-

tioner. All details of the Articles of Incorporation except

Article IV (quoted below) were left to Weaver for for-

mulation.

In March, 1947, the petitioner corporation was organ-

ized under the laws of the State of Arizona,

Petitioner's incorporators were Mr. and Mrs. Eaton and

Kent. They were elected directors of petitioner and also

president, vice president and secretary-treasurer, respec-

tively, which positions they still held in May, 1952. Peti-

tioner has no capital stock outstanding and no subscrip-

tions thereto. The Articles of Incorporation expressly

prohibit the issuance of capital stock.

L
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Petitioner's Articles of Incorporation describe the na-

ture and purpose of its proposed business as

"To foster and promote Christian, reHgious, charit-

able and educational enterprises."

"This corporation * * * does not contemplate pe-

cuniary gain or profit to the members thereof. * * *"

The Articles also set forth in Article IV a doctrinal

statement describing the foundation upon which this cor-

poration is based. Article IV had been the subject of

numerous deliberations among the Eatons and Kent for

some time, and read as follows:

"Article IV.

"The foundation upon which this corporation is

based is a heart-conviction of the truth of the follow-

ing Doctrinal Statement:

"1. We believe that the entire Bible is the in-

spired and inerrant word of God, the only infallible

rule of faith and practice.

"2. We believe that the Lord Jesus Christ is the

only begotten Son of God, conceived by the Holy

Spirit and born of the Virgin Mary.

"3. We believe in the literal, bodily, physical and

premillennial return of Jesus Christ.

"4. We believe in the sacrificial and vicarious

death of the Lord Jesus Christ on the cross and that

He thereby made perfect substitutionary atonement

for the sin of the world.

"5. We believe that all men are sinners and in an

eternally lost condition apart from the saving grace

of the Lord Jesus Christ.

"6. We believe that acceptance into the family of

God and eternal salvation can only be secured by



believing in and by faith accepting and receiving the

Lord Jesus Christ as personal Sin-bearer, Lord and

Saviour."

Petitioner's Articles direct that each director must re-

affirm the doctrinal statement annually, in writing, and

that the reaffirmance be filed with petitioner's permanent

records. Failure, refusal or neglect to comply with this

directive automatically divests the director of his office.

The three directors did in fact reaffirm the doctrinal state-

ment during the periods in controversy.

Mr. Eaton's purpose in causing the formation of peti-

tioner was to foster and promote Christian, religious,

evangelistic, missionary endeavors and enterprises, and

Mrs. Eaton's purpose coincided therewith [R. 7]. Kent,

being also interested in Christian work, desired to help

the Eatons to establish petitioner and to further the pur-

pose for which it was established [R. 21, 22].

The Eatons and Kent, at the time of the formation of

petitioner, discussed the fact that, for petitioner to fulfill

the purposes for which it was founded, it would have to

receive gifts and would have to enter into various "phases

of business that would produce income for the purpose of

giving it to these Christian organizations that we had an

interest in and a desire to help" [R. 9].

Accordingly, during the periods in controversy, peti-

tioner was engaged in four different businesses: Farm-

ing, selling real estate, constructing small residences, and

selling sport clothes. Petitioner's directors discussed its

business activities fully before undertaking each of them,

and were completely agreed on petitioner's course of action

in all cases.
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To enable petitioner to engage in these businesses, Mr.

and Mrs. Eaton transferred certain properties to peti-

tioner. Thus, to enable petitioner to engage in farming,

Mr. and Mrs. Eaton in March, 1947, transferred to peti-

tioner certain farm and office equipment which had been

purchased by them within the previous six months at a

total cost of $1,843.66. The Eatons also transferred to

petitioner their right, title and interest in certain growing

crops against which they had advanced the sum of

$3,520.79, which sum petitioner agreed to repay to the

Eatons.

To enable petitioner to engage in the business of sell-

ing real estate, the Eatons in April, 1947, transferred

their interest in certain trusts to petitioner. These trusts

owned 110 acres of subdivided land on West McDowell

Road in Phoenix, Arizona, and the Eatons owned a

9/lOths interest in these trusts. The net cost of the in-

terest turned over by the Eatons to petitioner was $27,-

410.62.

To enable petitioner to engage in the construction busi-

ness, Mr. Eaton transferred to petitioner, on January 1,

1948, his partnership interest in Eaton & Heiskell Con-

struction Company, a business engaged primarily in con-

tracting the construction of small residences. The Eaton

& Heiskell Construction Company had commenced busi-

ness in 1945 when Eaton entered into a partnership with

George M. Heiskell. In January, 1948, petitioner pur-

chased Heiskell's interest in the Company for its book

value and it was at that time that Eaton transferred his

interest in the Company to petitioner as aforesaid.

The total cost to the Eatons of the transfers to peti-

tioner of the farm and office equipment, the trust inter-



ests, and the partnership interest in Eaton & Heiskell

Construction Company aggregated approximately $50,-

000.00.

All of the transfers above described were given to peti-

tioner without consideration, and said gifts were duly ac-

cepted by the Board of Directors of petitioner on the day

when said gifts were made [R. 3, 4 and 5 (Stip. Par.

12(a), 13(a), 14(c))].

Petitioner's farming operations were conducted on land

held under five leases. Under a lease dated March 20,

1947, petitioner leased from Eaton 80 acres of land known

as the L Avenue Ranch for one year beginning February

1, 1947, at a rental of $40.00 per acre per year. This

lease was renewed for another year at its expiration at

the same rental. The original rental and the renewal

were authorized by petitioner's directors. The L Avenue

Ranch was formerly leased by Eaton to the Eaton Fruit

Company at the same rental later paid by petitioner.

Petitioner further leased land known as the Swant Ranch

from E. H. Swant for one year beginning July 1, 1947,

at a rental of $30.00 per acre per year. On or about

July 1, 1948, Eaton purchased the Swant Ranch and en-

tered into a new lease between himself and petitioner for

one year beginning July 1, 1948, at a rental of $40.00

per acre per year. On or about April 1, 1948, Eaton

purchased 40 acres of farm land on Ramona Road, Phoe-

nix, Arizona, and leased 35 acres thereof to petitioner for

a period of one year beginning April 1, 1948, at a rental

of $40.00 per acre per year. Petitioner also leased from

one Lovell T. Rousseau a ranch known as the Rousseau

Ranch for a term of approximately six months beginning

July 1, 1948, and at a rental of $60.00 per acre per year.

Petitioner leased a certain ranch known as the Mann

f
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Ranch from T. A. Mann for a term of one year begin-

ning August 1, 1947, at a rental of $35.00 per acre per

year. This lease was renewed at its expiration for an

additional six months, at a rental rate of $45.00 per acre

per year. All of these leases and their renewals were

authorized by petitioner's board of directors.

Petitioner's farming operations were managed by one

L. E. Eastes pursuant to a contract entered into with

petitioner for one year beginning February 1, 1947, and

subsequently extended for another year. Eastes is not

related in any way to the Eatons or Kent, nor does he

own any legal or beneficial interest in petitioner.

Petitioner's net income from its farming operations

during the periods in controversy was as follows:

3/12/47 to 1/31/48 $16,731.14

2/1/48 to 1/31/49 7,095.23

Eaton charged petitioner for the rental of his lands

because of financial necessity. He had purchased the

Swant Ranch and Ramona land on an installment basis,

and his combined payments per year, including amortiza-

tion of principal on these properties were more than three

times the rental he received from petitioner. He also ex-

pended substantial sums in improving these properties.

The rentals which were charged by Eaton were deter-

mined on the basis of, and never exceeded, the average

rental in the area for comparable property, taking into

account the improvements, location, fertility of the soil,

water availability and land value [R. 10 to 15]. Kent

knew all rents charged petitioner by Eaton were proper

[R. 23].

Petitioner's subdivision operations consisted of selling

the subdivided lots contained in the land which had been
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subject to the trust agreements. Petitioner's net income

from these operations for the periods in controversy was

as follows:

3/1/47 to 1/31/48 $49,089.41

2/1/48 to 1/31/49 2,784.06

Petitioner's construction operations commenced on Jan-

uary 1, 1948, when it purchased George M. Heiskell's

interest and received a gift of Mr. Eaton's interest in the

partnership known as Eaton & Heiskell Construction

Company. Petitioner has operated the business under its

original name since that time. Heiskell was employed to

manage the business for petitioner under a written con-

tract, the terms of which provided for one year of em-

ployment beginning January 1, 1948. The term was ex-

tended in fact for an additional month, to January 31,

1949. Heiskell is not related to the Eatons or to Kent.

Petitioner derived the following net income from its con-

struction operations during the periods in controversy:

3/12/47 to 1/31/48 (none)

2/1/48 to 1/31/49 $7,551.52

On June 2, 1947, pursuant to authorization of its di-

rectors, petitioner acquired the distributorship within the

State of Arizona of certain sport clothes manufactured

by one C. F. Smith. Petitioner operated this business

under the name of "Hollywood Sportogs of Arizona,"

and was to receive 10 per cent of all gross sales. This

business activity was discontinued on June 1, 1948, due to

management difficulties and lack of sales. Petitioner in-

curred net losses from this business during the periods

in controversy as follows:

3/12/47 to 1/31/48 ($533.83)

2/1/48 to 1/31/49 ( 134.99)
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In order to have money to operate, it was necessary

for petitioner to borrow money from time to time from

Mr. Eaton. Mr. Eaton, being short of funds, in turn

borrowed the money at the bank in his own personal

name and loaned it to petitioner. Since he had to pay

interest to the bank, and since he could not afford making

such payment without reimbursement, he requested peti-

tioner to pay him, and petitioner did pay him, the amount

of interest he had to pay to the bank [R. 15, 16]. The

amount of interest due Mr. Eaton from petitioner was

calculated by Kent [R. 22, 23].

Except for rental payments, interest on money bor-

rowed, payments for costs advanced by Eaton on certain

equipment and growing crops, and repayment of loans,

petitioner paid nothing of tangible value to Eaton or to

his family during the instant taxable years, despite the

fact that Eaton had rendered substantial services to peti-

tioner. Mrs. Eaton had also contributed a great amount

of time and eifort to the supervision of the activities of

petitioner [R. 5 (Stip. Par. 16)].

In this connection the Eatons had made it plain from

a time before petitioner was incorporated that there would

never be any compensation to Mr. Eaton personally nor

to his family, and neither Eaton nor his wife expect to

receive at any time compensation for services rendered

during the tax years in question [R. 16, 17].

In January, 1948, Kent became a salaried employee of

petitioner. He has rendered substantial services to peti-

tioner since that time, having acted as office manager,

bookkeeper and business manager and having kept peti-

tioner's minute book. The only compensation which Kent

has received has been a weekly salary of $100.00 paid
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him since January 1, 1948, when he began devoting his full

time to petitioner's affairs.

During the tax years here involved petitioner has not

engaged in carrying on propaganda or otherwise attempted

to influence legislation [R. 17].

At a meeting of the directors on May 1, 1947, peti-

tioner adopted a list of 26 named beneficiaries engaged in

charitable or religious work to whom its funds would be

made available, in its discretion. It also provided for

contributions of not more than $10.00 by petitioner's

president to miscellaneous organizations engaged in char-

itable and religious work, without necessity for consult-

ing the Board. At a Board meeting held on January 1,

1949, seven additional named beneficiaries were added to

petitioner's list. This list was compiled after a thorough

investigation of the activities of each organization. Peti-

tioner kept a file on each. All beneficiaries had to be and

are engaged in activities which carried out the purposes

and ideas for which petitioner was established. None of

them is engaged in the carrying on of propaganda or in

efforts to influence legislation. None of them has any

private, beneficial or personal interest in petitioner. No
beneficiaries are individuals; any names of individuals on

petitioner's list appear as representatives of an organiza-

tion. During the periods in controversy, petitioner made

contributions to beneficiaries as follows:

3/12/47 to 1/31/48 $4,240.00

2/1/48 to 1/31/49 2,310.00

In addition to monetary contributions, petitioner rendered

consultative services to some beneficiaries and petitioner's

officers assisted in planning two church building programs.

The amounts contributed in the years in question were

determined on the basis of the actual cash which petitioner
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had available and the needs of the particular beneficiaries

[R. 23-26]. There were times when petitioner's cash

balance was less than $1,000.00 [R. 24, 25] ; hence, peti-

tioner did not have money available in order to make any

larger contributions [R. 25]. Moreover, the pendency of

the instant case made it advisable and necessary for peti-

tioner, upon the recommendation of its attorneys, to keep

some cash reserve in the event of an adverse decision

[R. 27, 28].

There are no immediate plans for the dissolution of

petitioner [R. 17, 26]. Should petitioner be dissolved,

it was the understanding of Eaton and his family that

none of the assets of petitioner would ever return to

Eaton in any way [R. 17, 18]. The Eatons and Kent

understood that the assets of petitioner were intended to

go to the charities and Christian organizations approved

by the Board of Directors of petitioner [R. 19, 26, 27].

On June 15, 1948, Eaton executed as president of peti-

tioner an exemption affidavit. Question No. 16 thereof

read as follows:

"In the event of the dissolution of the organization,

what disposition would be made of its property?"

The answer that was typed in was

:

"To be dispersed to charitable and religious organi-

zations."

This represented Eaton's understanding of the situation

at that time [R. 19,20].

The Eatons relied upon their attorney to insure that

there would never accrue to Eaton in any way, nor to his

family, anything from the Foundation [R. 20, 21]. At

the time of trial Eaton desired that, if petitioner's Articles
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were inadequate to insure this result, they should be

amended as quickly as possible [R. 19, 20],

Under this state of facts, the Tax Court rendered its

decision on February 27, 1953, that petitioner was not

exempt under Internal Revenue Code 101(6) and that

there was owed from petitioner a deficiency of $23,263.05

for the period March 12, 1947, to January 31, 1948, and

$1,223.88 for the fiscal year ended January 31, 1949.

The Commissioner had assessed a penalty for wilfull

neglect in failing to file timely returns. The Tax Court

found no wilfull neglect but rather reasonable cause and

the penalty matter is therefore not in issue on this appeal.

Summary of Argument.

Petitioner was exempt from tax under Internal Revenue

Code Section 101(6) even though it operated businesses

for profit. It meets the four conditions laid down by that

section: (1) petitioner was organized for one or more

of the required statutory purposes; (2) petitioner did not

engage in the carrying on of propaganda; (3) no part

of the net earnings inured to the benefit of any private

individual; and (4) petitioner was operated exclusively

for one or more of the required statutory purposes.

Where the destination of an organization's income,

though derived from business sources, was charitable

and religious, many cases (before the 1950 Revenue Act)

have decided that destination is more important than the

source of the income in determining an exempt status.

The legislative history of Internal Revenue Code Section

101(6) afiirms the correctness of those decisions.

Petitioner's articles and the testimony of petitioner's

founders make plain that the destination of petitioner's

income was charitable and religious.
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ARGUMENT.
Petitioner Meets All of the Conditions for Exemption

Established by Internal Revenue Code Section

101(6).

Internal Revenue Code Section 101(6) lays down four

conditions which must be met in order for an organization

to be exempt in a particular taxable year. These condi-

tions are:

(1) The organization must have been organised ex-

clusively for one or more of the specified statutory pur-

poses
;

(2) No substantial part of its activities can consist of

the carrying on of propaganda or otherwise attempting

to influence legislation;

(3) No part of the net earnings of the organization

inures to the benefit of any private individual; and

(4) The organization must be operated exclusively for

one or more of the specified statutory purposes.

The Tax Court, in holding that petitioner was not

exempt under Internal Revenue Code Section 101(6), did

so because petitioner was engaged in business operations.

While the Tax Court did not specifically indicate which

of the four conditions above set forth it thus considered

not to have been satisfied, it would appear analytically

that its holding considers that the fourth, or operational,

condition had been breached. Hence, it will be with that

topic that the major portion of this brief will deal. It

would be desirable, however, first to dispose of the remain-

ing conditions which must be satisfied before considering

the fourth and principal one.



—16-

A. Petitioner Was Organized for the Required Statutory

Purposes.

There would appear to be no doubt, from any of the

cases decided under Internal Revenue Code Section 101(6),

that the "organized" test has been satisfied.

Some of the cases decided under that section state that

the corporate charter is conclusive on whether the tax-

payer was "organized" exclusively for the statutory pur-

poses.

See, e. g., Cummins-Collins Foundation, 15 T. C.

613 (1950).

Petitioner's corporate charter describes the nature and

purpose of its proposed business as "To foster and pro-

mote Christian, religious, charitable and educational enter-

prises." The articles further provide, "This corpora-

tion * * * (^Qgs not contemplate pecuniary gain or

profit to the members thereof * * *" [R. 29]. If this

specific language of petitioner's articles is to be accorded

its natural legal significance, there is no conclusion possi-

ble other than that petitioner was "organized" exclusively

for one or more of the required statutory purposes.

A majority of the cases on this point hold, however, that

the term "organized" is not synonymous with "incorpor-

ated," and that evidence outside of the articles may be

looked to in order to determine whether the taxpayer was

organized for the required purposes.

See, e. g., Roche's Beach, Inc. v. Com'r, 96 F. 2d

776 (C. A. 2d, 1938);

Goldsby King Memorial Hospital, T. C.

Docket 204, memo, op. 7/19/44;

Unity School of Christianity, 4 B. T.

A. 61 (1926).
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(It may be noted that the cases which do look outside of

the articles on this question involve taxpayers whose arti-

cles provided for purposes broader than those contem-

plated by the statute. That this is not true in the case

of petitioner has already been discussed.)

An examination of the evidence available to this Court,

outside of the articles themselves, shows that petitioner

was organized in the required manner. Mr. Eaton's pur-

pose in causing petitioner to be organized was ''exactly as

stated in the articles, foster and promote, Christian, re-

ligious, evangelical, missionary endeavors and enterprises"

[R. 7]. Mrs. Eaton agreed with this purpose [R. 7].

And Kent, the third organizer of petitioner, being also

interested in Christian work, desired to help the Eatons

to establish petitioner and to further the purpose for which

it was established [R. 21, 22].

That such evidence of intent and motive on the part of

the founders is material to resolve the first, or organiza-

tional, test is apparent from the statutory use of the

voHtional word "purpose."

See, e. g., Coin'r v. Edward Orton, Jr., Ceramic

Foundation, 173 F. 2d 483 (C. A.

6th, 1949);

Cummins-Collins Foundation, supra.

B. Petitioner Did Not Carry on Propaganda.

It is assumed that no argument need be submitted on

the proposition that petitioner did not engage in the carry-

ing on of propaganda nor did it otherwise attempt to in-

fluence legislation. The record bears out that petitioner

did not itself engage in such prohibited activities [R. 17].

Moreover, the Tax Court found that it did not support

any organizations which were so engaged [R. 37].
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C. No Part of Petitioner's Net Earnings Inures to a Share-

holder or Individual.

It is to be noted that, while Internal Revenue Code

Section 101(6) specifies that "net earnings" shall not

inure to the benefit of private shareholders or individuals,

the Regulations (Reg. Ill, sec. 29.101 (6) -1) have for

a long time used the term "net income," and the Treasury

Department may thus be considered as conceding that the

two terms are synonymous. It requires no citation to

authority to establish that the term "net income," in turn,

means gross income less allowable deductions.

The most obvious instance of net earnings inuring to

the benefit of a private shareholder or individual is the

case where compensation is paid in an unreasonable amount

to some person who has a private and personal interest

in the organization's activities.

Mahee Petroleum Corporation v. Com'r, 203 F.

2d 872 (C. A. 5th, 1953).

The Tax Court found, however, that Mr. and Mrs.

Eaton rendered substantial services to petitioner but that,

except for certain payments hereafter mentioned, peti-

tioner paid nothing of tangible value to Eaton or to his

family. Moreover, the Tax Court found that Kent ren-

dered substantial services as a full time employee of peti-

tioner for which he received a weekly salary of $100.00.

While the Tax Court failed to make a finding as to

whether this constituted unreasonable compensation, it is

assumed that as a matter of law this Court could so hold

(or that, if necessary, the case might be remanded for a

specific finding on that subject).

The Tax Court further found that the Eatons sold to

petitioner their interest in certain growing crops at a figure
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equal to the amount which they had advanced against said

crops. The record further shows that Eaton charged pe-

titioner interest on money he lent to petitioner, but only

in the amount which Eaton himself was called upon to

pay to the bank from which he himself had borrowed

[R. 15, 16]. Neither the payment for growing crops nor

the payment of interest can seriously be contended to have

been a distribution of petitioner's "net earnings" since

they constituted legitimate deductions from gross income.

Petitioner further assumes, without discussion, that the

repayment of loans by petitioner to Eaton did not consti-

tute a prohibited transaction.

There thus remains only the matter of rents paid by

petitioner to the Eatons for the use of their farm lands

which could by any possibility be considered as net earn-

ings inuring to the benefit of a private shareholder or

individual. Considerable testimony was adduced before

the Tax Court on the reasonableness of the rent which

Eaton charged petititoner. While the Tax Court made

no specific findings on this subject, the evidence thereon

was uncontradicted and has been reproduced as part of

the Transcript of Record. This record shows that the

rentals charged by Eaton were determined on the basis

of, and never exceeded, the average rental in the area for

comparable property, taking into account the improve-

ments, location, fertility of the soil, water availability, and

land value [R. 10-15]. Kent knew all rents charged peti-

tioner by Eaton were proper [R. 23].

It is thus submitted that none of the "net earnings" or

"net income" of petitioner inured to the benefit of any pri-

vate shareholder or individual.
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D. Petitioner Was Operated for the Required Statutory

Purposes.

(1) The Case History of Internal Revenue Code

Section 101(6) Shows That Destination Con-

trols Over Source.

The Tax Court in the instant case relied upon the cases

previously decided by that Court to support its position

that the mere fact of business activity by petitioner was

enough to destroy petitioner's claim to exemption, despite

the charitable or religious destination of petitioner's in-

come.

This point is one which has been profusely litigated and

no purpose would appear to be served by an extensive re-

view of the course of that litigation.

A majority of jurisdictions considering the question

have held that the destination of the income is more sig-

nificant than its source, and that the mere fact that an

organization conducted a business activity was not suffi-

cient to deprive it of an exempt status where all other

requisite conditions are satisfied. The jurisdictions so

holding and representative cases therefrom are:

United States Supreme Court: Trinidad v. Sa-

grada Orden de-Predicadores, 263 U. S. 578

(1924);

Second Circuit : Roche's Beach, Inc. v. Com'r, 96

F. 2d 776 (1938);

Third Circuit: C. F. Mueller Co. v. Com'r, 190

F. 2d 120 (1951);

Fifth Circuit: Willingham v. Home Oil Mill, 181

F. 2d 9 (1950);
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Sixth Circuit: Com'r v. Edward Orton, Jr., Ce-

ramics Fowidation, 173 F. 2d 483 (1949);

Court of Claims: Sico Co. v. United States, 102

Fed. Supp. 197 (1952).

The Treasury Department itself has, at one time, con-

curred with this majority view.

5^. M. 5516, C. B. V-1, p. 81;

/. T.2296,C. B. V-2, p. 65;

G. C. M. 20S53, 1938-2 C. B. 166.

No less an authority than Mertens in Law of Federal

Income Taxation, Vol. 6, par. 34.19, (1949 Ed.) stated:

"The proper test would seem to be the use to which

the income is put and not its source."

This Court has had the matter before it in Squire v.

Students Book Corp., 191 F. 2d 1018 (1951) wherein

this Court has indicated its agreement with the general

rule, although it did not expressly so hold in that case.

The only Circuit which rejects the destination test is the

Fourth Circuit {United States v. Community Services,

Inc., 189 F. 2d 421 (1951)).

The Tax Court itself has held, until recently, that des-

tination controlled over source. Three of the leading cases

were:

Sand Springs Home, 6 B. T. A. 198 (1927);

Simpson Estate, 2 T. C. 963 (1943);

United School of Christianity, 4 B. T. A. 61

(1926).
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In 1950 the Tax Court had before it the famous case

of C. F. Mueller Co., 14 T. C. 922, and in a divided opin-

ion the majority of the Tax Court held, contrary to prior

cases, that business activity of an otherwise quaHfied cor-

poration served to remove its exempt status. The Tax
Court has consistently held in accord with the Mueller

decision, despite the reversal of the latter by the Third

Circuit.

American As/n of Engineers Employment, Inc.,

T. C. Docket 22919, memo. op. 3/7/52; aff'd

204 F. 2d 19 (C. A. 7th, 1953);

Donor Realty Corp., 17 T. C. 899 (1951);

Dans, 18 T. C. 454 (1952);

Eastman Corp., 16 T. C. 1502 (1951).

Petitioner points to this history to show more than that

a majority of courts considering the question at issue

have disposed of it favorably to petitioner's position. An
examination of the leading cases which have been cited

above reveals the fact that in March, 1947, the date of

incorporation of petitioner, there was not a single case

which held that the mere operation of a business by an

otherwise exempt corporation would destroy the exempt

status. It can be safely assumed, in line with our philoso-

phy of Anglo-American jurisprudence, that petitioner was

organized by its founders in reliance upon the proposition

that judicial precedent is, except in case of palpable mis-

take or error, overruled not by subsequent cases but only

by subsequent legislation. This is the cornerstone of the

doctrine of stare decisis and is based upon the principle

that the law by which men are governed should be fixed,

definite, and known. Acting in reliance, then, upon

twenty-three years of holdings adhering to the principle

of the Sagrada case, not only did the founders organize
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petitioner but Mr. Eaton gave to petitioner property cost-

ing him some $50,000.00 [R. 33]. It was fully four

years after petitioner was organized that the first deci-

sion adverse to the principles upon which Mr. Eaton and

the other founders had relied was enunciated (United

States V. Community Services, Inc., supra). It is sub-

mitted that, under these circumstances, the approach of

Willingham v. Home Oil Mill, supra, invoking the doctrine

of equitable estoppel is not only appropriate but requisite

to a just adjudication in the instant case.

(2) The Legislative History of Internal Revenue

Code Section 101(6) Shows That Destination

Controls Over Source.^

The legislative source of Section 101(6) is the Act of

Congress, August 5, 1909, Chap. 6, sec. 38, 36 Stat. 113,

commonly known as the Corporation Excise Act of 1909.

The origin of the Corporation Excise Act of 1909 was

a Senate Finance Committee amendment introduced June

25, 1909, by Senator Aldrich (hereinafter called the Al-

drich amendment) to a tariff bill (H. R. 1438). The Al-

drich amendment was designed to tax "every corporation,

joint stock company or association organized for profit

and having a capital stock represented by shares * * *"

(p. 3836). This language was never amended and ap-

pears in the Act (36 Stat. 112).

The Aldrich amendment contained no exceptions to its

application. On July 2, 1909, Senator Bacon offered an

^Petitioner's counsel acknowledges his indebtedness, for this por-

tion of the brief, to the research by J. O. Kramer, Esq., in connec-

tion with the appeal of Donor Realty Corporation, 17 T. C. 899
(appeal dismissed by stipulation March 19, 1953).
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amendment to the Aldrich amendment which read as

follows

:

"Provided, That the provisions of this section shall

not apply to any corporation or association organized

and operated for religious, charitable, or educational

purposes, no part of the profit of which inures to the

benefit of any private stockholder or individual, but

all the profit of which is in good faith devoted to the

said religious, charitable, or educational purpose"

(pp. 4037, 4061).

Senator Bacon's amendment was tabled after debate

(p. 4062). Senator Aldrich during the debate stated:

'*I will say to Senators that my impression is that

it would be better for the Senate to adopt the [Al-

drich] amendment as it stands. The committee will

then consider its effect; and before the bill finally

passes they will perhaps have some amendments to

suggest with reference to fraternal and benevolent

organizations. My own opinion is that benevolent

organisations are all now exempted by the terms of

the [Aldrich] amendment as it stands. Of course

none of us want to tax that class of corporations, and

if the [Aldrich] amendment should be adopted as it

stands, the committee will give very careful consid-

eration to all these propositions for exemption" (p

4049). [Italics supplied.]

On July 6, 1909, the Senate, as in Committee of the

Whole, resumed the consideration of the bill. Senator

Bacon again offered his amendment (p. 4149) over the

objection of Senator Aldrich. During the proceedings

Senator Bacon stated that his amendment was necessary

because there were corporations, such as the Methodist

Book Concern,

"* * * which is a very large printing establish-

ment, and in which there must necessarily be profit
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made, and there is a profit made exclusively for re-

ligious, benevolent, charitable, and educational pur-

poses, in which no man receives a scintilla of individ-

ual profit. Of course if that were the only one, it

might not be a matter that you would say we would

be justified in changing these provisions of law to

meet a particular case, but there are in greater or

less degree such institutions scattered all over this

country. If Senators will mark the words, the

[Bacon] amendment is very carefully guarded, so as

not to include any institution where there is any in-

dividual profit; and further than that, where any of

the funds are devoted to any purpose other than those

which are religious, benevolent, charitable, and edu-

cational. It is guarded so as not to include in the ex-

emption any corporation which has joint stock or in

which any individual can receive a dividend for his

personal use, and it is further guarded so as not to

include any corporation which assesses any part of its

revenue for any purpose other than those which are

mentioned—religious, benevolent, charitable, and edu-

cational" (p. 4151). [Italics supplied.]

Senator Flint then asked Senator Bacon "whether or

not, in his opinion, we have not exempted them by the

words 'corporation, joint stock company, or association or-

ganized for profit?' " Senator Bacon replied:

"I think not, Mr. President. I have the illustra-

tion of the Methodist Book Concern for that reason.

It is organised for profit, but it is not organised for

individual profit. It is organised to make a profit

to extend religious work and to extend benevolent

work, charitable work, and educational work. It is

organised for profit and does make a profit. That is

the very reason why I think the words of the [Al-

drich] amendment with a reference to a corporation

tax are not sufficient * * * There is but one word
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that I can suggest to make that [the Bacon amend-

ment] stronger, which I am wilHng to incorporate,

and that is after the word 'operated' to insert the

word 'exclusively' so that it will read in this way:

" 'Provided, That the provisions of this section

shall not apply to any corporation or association or-

ganized and operated exclusively for religious, chari-

table, or educational purposes, no part of the profit

of which inures to the benefit of any private stock-

holder or individual, but all the profit of which is in

good faith devoted to the said religious, charitable,

or educational purpose.'

"It seems to me that would make it as complete as

it is possible to do" (p. 4151). [Italics supplied.]

Senator Bacon then concluded by stating:

"That [the insertion of the word 'exclusively']

will make it much more emphatic" (p. 4151).

After further discussion the Bacon amendment was

modified as to form but not substance, reading as follows

:

^'Provided, however, That nothing in this section

shall apply to labor organizations * * *; nor to

any corporation or association organized and operated

exclusively for religious, charitable, or educational

purposes, no part of the profit of which inures to the

benefit of any private stockholder or individual, but

all of the profit of which is in good faith devoted to

the said religious, charitable or educational purpose"

(p. 4156).

It was in this form when the Senate passed the bill two

days later (p. 4316). It then went to a committee on

conference.

The conference report was read to the Senate on August

2, 1908, two days after the House of Representatives had
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accepted it (p. 4755). The committee on conference had

agreed to an amendment to the provision in question which

was reported out as follows

:

"Sec. 38. That every corporation, joint stock com-

pany or association, organized for profit and having a

a capital stock represented by shares h= * * shall

be subject to pay annually a special excise tax * * *

:

Provided, however, That nothing in this section shall

apply to labor, agricultural or horticultural organiza-

tions * * *^ nor to any corporation or associa-

tion organized and operated exclusively for religious,

charitable, or educational purposes, no part of the net

income of which inures to the benefit of any private

stockholder or individual" (p. 4778).

The Senate agreed to this version by accepting the re-

port on August 5, 1909 (p. 4949) and in this form it was

approved by the President (36 Stat. 112, 113).

Thereafter in each Revenue Act, and ultimately in the

Internal Revenue Code, Congress has on eleven occasions

reenacted the exemption provisions in substantially the

same form. Today all the original words, except two,

remain. Subsequent amendments have both provided fur-

ther exemptions and limited the activities of exempt or-

ganizations to those which do not encompass carrying on

propaganda and attempting to influence legislation. The

two words which have changed are "income," which now

reads "earnings," and "stockholder," which has been re-

placed by "shareholder," changes which are not material

to the issue.

The foregoing early legislative history clearly shows

that a corporation, organized for profit, could be exempt

provided that it was not organized for individual profit

and provided further that the profits were devoted to re-
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ligious, charitable, or educational purposes. Such legisla-

tive history clearly then supports the majority of the jur-

isdictions which have decided this issue.

The later legislative history of the Internal Revenue

Code Section 101(6) serves only to buttress petitioner's

position. With the view to increasing the revenues, in

1942,

Hearings before the House Ways and Means Com-
mittee on Revenue Act of 1942, Vol. 1, p. 89,

and again in 1943,

H. Report 871, 78th Cong., 1st Sess., p. 24;

vS. Report 627, 78th Cong., 1st Sess., p. 21,

Congress had before it for consideration the matter of

changing Internal Revenue Code Section 101(6) to over-

come the cases granting exemption which have been dis-

cussed above, but the section was left unchanged. It was

not until 1950 that a change was made. This change was

"on a wholesale scale" made "for reasons of policy rather

than simply for the collection of additional revenue;" it

is important to note that "the Congress specifically pro-

vided that no implication should be drawn from the amend-

ments of 1950 as respects the previously effective exemp-

tion."

C. F. Mueller Co. v. Com'r, 190 F. 2d 120 (C. A.

3rd, 1950).

This Court has joined the Third Circuit in stating that the

1950 amendments "declared a different rule" for tax years

commencing after December 31, 1950, than had prevailed

previously.

Squire v. Students Book Corp., supra.
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Thus Congress itself has simply fortified the conclusion

that the Sagrada and Roche's Beach rule of the controlling

significance of destination was the law in effect during the

tax periods of petitioner which are here involved, and that

such law should be followed in the instant case. It is sub-

mitted that this is particularly true because of the justi-

fiable and unreproachable reliance by petitioner and its

founders upon the uniform state of the law existing at

the time of petitioner's organization.

(3) The Destination of Petitioner's Income Was
Religious and Charitable.

On the assumption that this Court is ready to adopt the

position that the destination is more important than the

source of income in the determination of petitioner's

exempt status, there yet remains the question as to what

the destination of petitioner's income, in fact, was. Peti-

tioner submits that the answer to this question is that the

destination was exclusively charitable and religious within

the intendment of Internal Revenue Code Section 101(6).

It has been previously noted that petitioner's Articles

themselves expressly so state. Moreover, the founders of

petitioner testified to the same effect [R. 19, 26]. Such

intentions, as expressed in the Articles and in the Record,

serve to show that the destination of petitioner's income

was exclusively religious and charitable, for they estab-

lish that none of such money was to inure to the benefit

of any private individual personally interested in peti-

tioner. This conclusion is further bolstered by the affirma-

tive injunction appearing in the Articles that "This cor-

poration is one which does not contemplate pecuniary gain

or profit to the members thereof * * *."
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There is next to be considered, however, the admitted

absence of an express prohibition in the Articles against

the return of assets to petitioner's founders on dissolution.

If dissolution were to take place, the distribution of peti-

tioner's assets to its founders would do violence to all

that has been mentioned above. Such a factual situation

is not to be assumed,

Goldsby King Memorial Hospital, T. C. Docket

204, memo, op., 7/19/44;

Koon Kreek Kliih v. Thomas, 108 F. 2d 616 (C. A.

5th, 1939)

particularly where, in the minds of petitioner's founders,

a contrary result obtained. Thus, Eaton testified [R.

18]:

'T realized when I made a contribution to set up the

foundation of $50,000.00 that I had known that none

of that money, not one penny of it, could ever come

back to me in any way. I knew that when I gave it."

Eaton further testified [R. 19]

:

"Well, like I stated before, it has always been in my
mind and I have always understood and have taken

for granted that the money, the assets of the founda-

tion would go to the charities and to the Christian

organizations that are listed in the Minute book, those

approved, because that is what it was set up for in

the first place, and there is no desire to do anything

else with it. There has never been any idea of any-

thing else."

In this connection Eaton's answer to the question asked

in the exemption affidavit in 1948 is also enlightening [R.

19,20].

Moreover, as the Record shows [R. 17, 26] dissolu-

tion of petitioner is, at best, a remote possibility and as
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such is to be ignored in determining petitioner's exempt

status.

Miss Harris' Florida School, Inc., B. T. A. Docket

100054, memo, op., 5/28/40 (Appeal dismissed

C. A. 5th).

In connection with this subject, attention is called to

the stipulation entered into between petitioner and re-

spondent. Paragraphs 12(a), 13(a) and 14(c) [R. 3,

4, 5] refer to transfers whereby the Eatons ''gave to pe-

titioner without consideration" certain assets and refer

further to acceptance by the Board of Directors of peti-

tioner of ''said gifts." This language of the stipulation

is to be accorded its natural meaning.

Weaver v. ComW, 58 F. 2d 755 (C. A. 9th, 1932).

Thus, the interpretation of an absolute gift should be pre-

ferred by the Court in the instant case over any interpre-

tation connoting a conditional or qualified transfer with

strings attached.

The remote legal possibilities which perhaps can be

found in petitioner's articles are to be measured, not by

technical legal doctrine, but rather in the light of the

actual facts of the case. This position is supported by

the language of the Board of Tax Appeals in Unity School

of Christianity, supra, wherein, at page 70, the court

stated

:

"By its charter this corporation might lawfully

have been used as the means of increasing the wealth

of its founders and stockholders. But the evidence

is all to the effect that this was never the purpose

or intent and has not been the effect. Looking to

the purpose, as the statute requires, it becomes a

question again of fact, as disclosed by evidence, and

this is not determined by what might otherwise have

been consistent with the charter."
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It is recognized that this particular phase of the dis-

cussion might more properly be placed in the section of

this brief dealing with the ''inurement of earnings" test,

since it deals with the question of the receipt or possible

receipt by interested individuals of benefits from petitioner.

But the isolation of particular facts into a single doc-

trinal pigeonhole is often difficult in this type of case.

Nonetheless, in this connection petitioner wishes to call

particular attention to the use of the word "inures" in

Internal Revenue Code Section 101(6) rather than the

use of such term as "could inure to" or "might inure to."

The present tense of the statutory language leads one to

the conclusion that Congress had in mind granting an

exempt status so long as certain conditions were met, and

denying them when other conditions might prevail at a

later date. This conclusion finds support in Koon Kreek

Klub V. Thomas, supra, where the 5th Circuit stated (p

618):

"* * * [T]he exemption applies to profits so long as

they are retained by the organization or used to fur-

ther the purposes which are made the basis of the

exemption, and are not otherwise used for the ben-

efit of any private shareholder." [Emphasis sup-

plied.]

The Tax Court in Goldsby King Memorial Hospital,

supra, quoted the above language with approval, and held,

as did the Koon Kreek Klub case, that the possibility of

gain on dissolution would not affect the determination of

the exempt status of an organization for an earlier year.

An additional basic question raised in this case relates

to the matter of retention of a portion of petitioner's
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earnings in place of the current distribution of the whole

thereof. It will be assumed at this point that no question

can be raised as to the justification from petitioner's stand-

point of the retention of a portion of its earnings, and

that such retention was not a matter foreign to the achieve-

ment of its sole purpose of donating to charitable and

religious organizations.

It is submitted that such retention of current earnings

does not destroy an otherwise exempt status. In the

famous Mueller case, supra, the taxpayer had borrowed

$3,550,000.00 from the Prudential Insurance Company of

America, repayable within fifteen years. The loan agree-

ment required that 75% of the income of the taxpayer

be used to reduce the loan to $1,500,000.00 and that there-

after payments to New York University could not exceed

25% of the excess of the net earnings over the net losses

of the taxpayer until the debt was paid. Significantly,

neither the Tax Court in denying exemption nor the Third

Circuit upholding it, ever mentioned the contractual non-

availability of an appreciable portion of the taxpayer's

net earnings.

Likewise, in Goldshy King Memorial Hospital, supra,

the taxpayer's income was completely absorbed by the

liquidation of a mortgage, the construction of additional

facilities and the purchase of equipment. Despite this

use of net earnings, the Tax Court held that the statutory

exemption applied.

Thus if, in the instant case, it is agreed that the ulti-

mate destination of petitioner's income and assets was

charitable and religious, the mere retention of income in a

particular year would appear to be non-determinative of

its exempt status.
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On this subject, the Record is significant. On cross-

examination, Eaton was asked [R. 21]:

"Q. You were aware, were you not, Mr. Eaton,

that under the Articles of Incorporation that the

directors of the foundation were not required, actually

required to turn over any money to any charities,

that it was a matter left entirely to their discretion.

You understood that?"

To this question, Eaton replied [R. 21] :

''A. I understood it to this end only, that we had

the position of directing that money, but / never did

have any understanding that any of the money would

not go to charities, hut always that it would go there.

There is no question in my mind or has there ever

been." [Italics supplied.]

It is submitted that such expressions of purpose and

intention, when considered in the light of all surrounding

circumstances and of the applicable law, compels the con-

clusion that petitioner was operated exclusively for char-

itable and reHgious purposes.

Conclusion.

Petitioner respectfully submits that it satisfies all con-

ditions laid down by Internal Revenue Code Section

101(6), as said conditions are revealed by the legislative

history of that section and by the cases decided there-

under, and is therefore entitled to an exempt status. The

Tax Court should be reversed.

Respectfully submitted,

Martin H. Webster,

Attorney for Petitioner.

Dated: January 12, 1954.
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OPINION BELOW

The memorandum opinion of the Tax Court (R.

28-41) is not reported.

JURISDICTION

The Commissioner determined deficiencies in in-

come tax for the period from March 12, 1947, to Janu-

ary 31, 1948, and for the fiscal year ending January

31, 1949, and added penalties for both periods. The

notice of deficiencies was mailed to taxpayer on July



21, 1950, and tlie petition for review by the Tax Court

was filed on October 12, 1950. Accordingly the peti-

tion was filed within the 90-day period allowed by

Section 272 of the Internal Revenue Code. After

hearing on such petition, the Tax Court entered its

decision on June 8, 1953, determining deficiencies in

income tax in the total amount of $24,486.93 but held

that no penalties were due. (R. 42.) A petition for

review by this Court was filed on August 17, 1953.^

The Court accordingly has jurisdiction of the case

under Section 1141 (a) of the Internal Revenue Code,

as amended by Section 36 of the Act of June 25, 1948.

QUESTION PRESENTED

Whether the Tax Court correctly held that the tax-

payer, a corporation which has been engaged in ordi-

nary business activities for profit, is not entitled to

exemption from income tax under Section 101(6) of

the Internal Revenue Code.

STATUTES AND REGULATIONS INVOLVED

The statutes and Regulations involved are set forth

in Appendix A, infra.

STATEMENT

The pertinent facts as found by the Tax Court are

as follows (R. 29-38) :

Taxpayer is a corporation organized under the laws

of Arizona in March 1947. Taxpayer's incorporators

^ The dates which are given above without record citations do

not appear in the record but they have been verified by reference

to the Tax Court's records.



were Ralph H. Eaton, Frances M. Eaton, his wife,

and Thomas H. Kent, Jr. The/were elected directors

and also president, vice president and secretary-treas-

urer, respectively, which positions they still held in

May 1952. Taxpayer has no capital stock outstanding

and the articles of incorporation expressly prohibit

the issuance of capital stock. (R. 29.)

Taxpayer's articles of incorporation describe the

nature and purpose of its proposed business as (R.

29)—

To foster and promote Christian, religious,

charitable and educational enterprises.*****
This corporation * * * does not contemplate

pecuniary gain or profit to the members thereof
* * *

The articles also set forth a detailed doctrinal state-

ment which provide (R. 29-30)

:

Article IV.

The foundation upon which this corporation is

based is a heart-conviction of the truth of the

following Doctrinal Statement:

1. We believe that the entire Bible is the in-

spired and inerrant word of God, the only infal-

lible rule of faith and practice.

2. We believe that the Lord Jesus Christ is the

only begotten Son of God, conceived by the Holy

Spirit and born of the Virgin Mary.



3. We believe in the literal, bodily, physical and

premillennial return of Jesus Christ.

4. We believe in the sacrificial and vicarious

death of the Lord Jesus Christ on the cross and

that He thereby made perfect substitutionary

atonement for the sin of the world.

5. We believe that all men are sinners and in an

eternally lost condition apart from the saving-

grace of the Lord Jesus Christ.

6. We believe that acceptance into the family

of God and eternal salvation can only be secured

by believing in and by faith accepting and receiv-

ing the Lord Jesus Christ as personal Sin-bearer,

Lord and Saviour.

The articles direct that each director must reaffirm

the doctrinal statement annually, in writing, and that

such reaffirmance must be filed with taxpayer's perma-

nent records. (R. 30.)

Ralph H. Eaton, who joined the Capital Christian

Church of Phoenix, Arizona, in 1931, and has been

closely associated with a number of religious organiza-

tions, became interested in such a foundation in 1944

when he attended the international convention of the

Christian Business Men's Committee in New York

City. While there he heard a speech by an industrialist

who had contributed money to charities and Christian

work through his own charitable foundation, and he

later read a book by the same individual which further

described the part played by religion in his business

pursuits. At that time Eaton's principal source of

I



income was the Eaton Fruit Compauy, a business owned

by him and his two brothers. (R. 31.)

Kent, after graduating from Butler University, went

to work for the Eaton Fruit Company in 1941, and

joined the Eaton-Heiskell Construction Company in

1945 as bookkeeper. In January :1948 he became a

salaried employee of taxpayer. His duties were to act

as office manager, bookkeeper and business manager,

and to keep taxpayer's minute book. Mr. and Mrs.

Eaton had known Kent since about 1937, having been

members of the same church and of many religious

and charitable organizations. (R. 31-32.)

For about two years prior to the organization of tax-

payer, Kent and the Eatons discussed its formation

and, in or about February, 1947, they secured Robert

Weaver, an attorney of Phoenix, Arizona, to draw up

the articles of incorporation except the doctrinal state-

ment which the three incorporators drafted after nu-

merous deliberations. (R. 32.)

In March 1947 Mr. and Mrs. Eaton transferred

to taxpayer certain farm and office equipment in order

to enable it to engage in farming business operations.

This equipment had cost $1,843.66. The Eatons also

transferred to taxpayer at about that time all their

right, title and interest in certain growing crops on

which they had advanced to the date of transfer a sum

of $3,520.79, and taxpayer agreed to repay that sum to

the Eatons. (R. 32.)

In the spring of 1945, Eaton purchased 110 acres of

land in Phoenix, Arizona, and transferred such land

to a corporate trustee pursuant to two trust agree-

ments. This land was subdivided into lots and, after



selling one-tenth interest to George Heiskell, the Eatons

transferred their remaining nine-tenths interest in

the trusts to taxpayer in April 1947. The net cost of

their interest was $27,410.62. On January 1, 1948,

Eaton also transferred his partnership interest in

Eaton & Heiskell Construction Company, a business

engaged primarily in contracting the construction of

small residences. The total cost to the Eatons of trans-

fers to taxpayer during its first fiscal year aggregated

approximately $50,000. (R. 32-33.)

During the periods involved here, taxpayer was en-

gaged in farming, selling real estate, constructing small

residences, and selling spoii: clothes. (R. 33.) Its

activities in these four businesses are as follows:

1. Taxpayer's farming operations were conducted

on land held under five leases. Under a lease dated

March 20, 1947, taxpayer leased from Eaton 80 acres

of land known as the L Avenue Ranch for one year

beginning February 1, 1947, at a rental of $40 per acre

per year, and this lease was renewed for another year

at the same rental. Taxpayer also leased land known

as the Swant Ranch from E. H. Swant for one year

beginning July 1, 1947, at a rental of $30 per acre per

year. On or about July 1, 1948, Eaton purchased the

Swant Ranch and entered into a new lease between

himself and taxpayer for one year beginning July 1,

1948, at a rental of $40 per acre per year. (R. 33-34.)

On or about April 1, 1948, Eaton purchased 40 acres

of farm land on Ramona Road, Phoenix, Arizona, and

leased 35 acres thereof to taxpayer for a period of one

year beginning April 1, 1948, at a rental of $40 per acre

i



per year. Taxpayer also leased a ranch known as the

Rousseau Ranch for six months beginning July 1,

1948, at $60 per acre per year, and the Mann Ranch

for one year beginning August 1, 1947, at a rental of

$35 per acre. The latter lease was renewed at its

expiration for an additional six months at $45 per

acre per year. (R. 34.)

Neither the manager of taxpayer's farming opera-

tions nor the lessors of the land referred to are related

to Kent or the Batons, nor do they have any interest

in taxpayer. (R. 34.)

Taxpayer's net income from its farming operations

during the periods in controversy was as follows (R.

34):

3/12/47 to 1/31/48 $16,731.14

2/ 1/48 to 1/31/49 7,095.23

The L Avenue Ranch was formerly leased by Eaton

to the Eaton Fruit Company at the same rental later

paid by taxpayer. Eaton charged taxpayer for the

rental of his lands because of financial necessity. He
had purchased the Swant Ranch and Ramona land on

an installment basis, and his combined paAonents per

year, including amortization of principal on these prop-

erties, were more than three times the rental he received

from taxpayer. He also expended substantial sums in

improving these properties. (R. 35.)

2. Taxpayer's real estate operations consisted of

selling subdivided lots contained in the land which had

been subject to the trust agreements. Taxpayer's net
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income from these operations for the periods in con-

troversy was as follows (R. 35) :

3/1/47 to 1/31/48 $49,089.41

2/1/48 to 1/31/49 , . 2,784.06

3. In 1945 Eaton entered into a partnership with

George M. Heiskell under the name of Eaton & Heiskell

Construction Company, to engage in general contract-

ing and in January 1948 taxpayer purchased Heiskell 's

interest in the company for its book value. Simultane-

ously Eaton donated his interest in the company to

taxpayer and taxpayer has operated the business under

its original name since that time. Heiskell was em-

ployed to manage the business for taxpayer under a

written contract, the terms of which provided for

one year of employment beginning January 1, 1948.

The term was extended in fact for an additional month,

to January 31, 1949. Heiskell is not related to the

Eatons or to Kent. (R. 35-36.) Taxpayer derived

the following net income from its construction opera-

tions during the periods in controversy (R. 36) :

3/12/47 to 1/31/48 (none)

2/ 1/48 to 1/31/49 $7,551.52

4. On June 2, 1947, pursuant to authorization of its

directors, taxpayer acquired the distributorship within

the State of Arizona of certain sport clothes manu-

factured by one C. F. Smith. Taxpayer operated this

business under the name of "Hollywood Sportogs of

Arizona", and was to receive 10 per cent of all gross

sales. This business activity was discontinued on June

m I



1, 1948, due to management difficulties and lack of

sales. Taxpayer incurred net losses from this business

during the periods in controversy as follows (R. 36)

:

3/12/47 to 1/31/48 ($533.83)

2/ 1/48 to 1/31/49 ( 134.39)

Taxpayer's directors discussed its business activities

fully before undertaking each of them, and were com-

pletely agreed on taxpayer's course of action in all

cases. (R. 36.)

At a meeting of the directors on May 1, 1947, tax-

payer adopted a list of 26 named beneficiaries engaged

in charitable or religious work to whom its funds

would be made available, in its discretion. It also

provided for contributions of not more than $10 by tax-

payer's president to miscellaneous organizations en-

gaged in charitable and religious work, without neces-

sity for consulting the board. At a board meeting held

on January 1, 1949, seven additional named benefici-

aries w^ere added to taxpayer's list. This list was

compiled after a thorough investigation of the activi-

ties of each organization. Taxpayer kept a file on each.

All beneficiaries had to be and are engaged in

activities which carried out the purposes and ideas for

which taxpayer was established. None of them is en-

gaged in the carrying on of propaganda or in efforts

to influence legislation. None of them has any private,

beneficial or personal interest in taxpayer. No benefi-

ciaries are individuals; any names of individuals on

taxpayer's list appear as representatives of an organ-

ization. (R. 36-37.) During the periods in controversy,
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taxpayer made contributions to beneficiaries as follows

(R. 37) :

3/12/47 to 1/31/48 $4,240

2/ 1/48 to 1/31/49 2,310

In addition to monetary contributions, taxpayer ren-

dered consultative services to some beneficiaries. Tax-

payer's officers assisted in planning two church build-

ing programs. (R. 37.)

Except for rental payments, interest on money bor-

rowed, payment for costs advanced by Eaton on certain

equipment and growing crops, and repayment of loans,

taxpayer paid nothing of tangible value to Eaton or to

his family during the instant taxable years. Eaton

rendered substantial services to taxpayer. The only

compensation received by Kent is a weekly salary of

$100, paid since January 1, 1948, when he began devot-

ing his full time to taxpayer's affairs. He has rendered

substantial services to taxpayer. (R. 37.)

The Tax Court held that the taxpayer was not en-

titled to exemption. Accordingly it decided that there

are deficiencies in income tax for the period from

March 12, 1947, to January 31, 1948, of $23,263.05, and

for the year ending January 31, 1949, $1,223.88.

(R. 42.)

SUMMARY OF ARGUMENT

1. The Tax Court correctly held that the taxpayer

is not entitled to exemption under Section 101 (6) of

the Internal Revenue Code, which requires a corpora-

tion to show, among other things, that it has been

** organized and operated exclusively" for religious,
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charitable or educational purposes. We submit that

this means that exemption should be denied unless the

organization itself has a religious, charitable or educa-

tional function and such function should be its sole

purpose. Consequently a corporation organized and

operated as an ordinary commercial business enter-

prise, as was the taxpaj^er here, cannot meet the statu-

tory requirement for even if it is conceded that it has

more than one purpose, it clearly has a business pur-

pose and the presence of such purpose precludes it

from showing that it was organized and operated

exclusively for any of the approved purposes set out

in Section 101 (6).

2. The correctness of the Tax Court's interpretation

is further shown by the provisions of Code Section

101(14). Congress was aware that the net earnings

of an organization which is not itself organized and

operated exclusively for any approved purpose might

be destined for exempt corporations. Nevertheless it

has limited the exemption in such cases to corporations

whose sole function is to hold title to property, collect

income and turn it over to the exempt organizations.

Thus, if Section 101 (6) is construed as taxpayer

requests, the express limitations in Section 101 (14)

will be meaningless.

That Congress did not intend to exempt a business

corporation is further shown by the limitations on

deductions in Code Section 23 (q)(2).

3. There has been some difference of opinion ex-

pressed in the applicable decisions but we submit that

the taxpayer is in error in contending that the majority
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hold that destination of income rather than its source

should be the controlling factor. It appears that cases

which emphasize destination rely on the leading case of

Trinidad v. Sagrada Orden, 263 U. S. 578, but in doing

so have misinterpreted the Supreme Court's opinion.

That case involved a religious organization and such

fact was conceded by the Government. Thus its opera-

tions for profit were not only a minor part of its activi-

ties but closely connected with its religious enterprises.

The Supreme Court did not indicate there that those

organized for business and operating for financial gain

should be given exemption.

There are only four cases which appear to make

destination the sole test and two of these (Roche's

Beach, Inc. v. Commissioner, 96 F. 2d 776 (C.A. 2d),

and WilUngham v. Home Oil Mill, 181 F. 2d 9 (C.A.

5th)) actually do not make destination the sole test

for the taxpayer in each case acted as a medium

through which the wholly exempt organization therein

functioned. But in the other two cases {C. F. Mueller

qj,v. Commissioner, 190 F. 2d 120 (C.A. 3d), and Sico

Co. V. United States, 102 F. Supp. 197 (C. Cls.)) the

taxpayers were regular business organizations with

business purposes. Thus the courts there erred in al-

lowing them exemption and in so doing misinterpreted

the decisions relied on therein.

4. The legislative history does not support the tax-

payer's contention. There is little, if any, value in the

Congressional debates, on which taxpa3^er relies, but

what there is indicates that Congress intended to give

exemption only to institutions which actually have
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religious, charitable or educational functions. This is

shown in later enactments, especially in the additions

to the law in 1950 w^hich may be referred to because

they did not change the existing law but merely clari-

fied it.

ARGUMENT

THE TAX COURT CORRECTLY HELD THAT THE TAXPAYER
IS NOT ENTITLED TO EXEMPTION UNDER SECTION 101 (6)

OF THE INTERNAL REVENUE CODE.

A. Applicable Provisions of the Statute and Regulations

In order to claim exemption under Section 101(6)

of the Internal Revenue Code (Appendix A, infra), a

a corporation must show (1) that it has been "organ-

ized and operated exclusively for religious, charitable,

scientific, literary, or educational purposes", and (2)

that no part of its net earnings inures to the benefit of

any private shareholder or individual.^ The long-

standing Regulations issued pursuant to Section 101(6)

makes it clear that these requirements constitute sep-

arate conditions and both are prerequisites to exemp-

tion. See Section 29.101 (6) -1 of Treasury Regulations

111 (Appendix A, infra).

It is important to note that both requirements must

be met because, as we shall point out below, some courts

have held that a claim to exemption is to be deteimined

entirely by the ultimate destination of the claimant's

income. That is of course merely another way of

saying that it is only the second statutory requirement

2 There is a third statutory requirement which prohibits the

carrying on of propaganda to influence leorislation but that will

not be discussed as it does not appear that the taxpayer has been

so euffasred.
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which is of any importance and that a corporation will

be treated as if it were organized and operated for the

required statutory purpose if its income is to be used

for such purpose. Obviously that is not what the

statute says and we cannot believe that Congress meant

for the first requirement of Section 101(6) to be

watered down and made meaningless in that way.

Accordingly we shall begin our consideration here with

the first requirement as to which it is our position that

the taxpayer has not and cannot satisfy its terms, and

that was also the holding of the Tax Court.

The taxpayer states (Br. 15) that the Tax Court

did not specifically indicate the basis for denying the

exemption but we do not agree. The Tax Court made

it very clear that it had not changed its thinking on

Section 101 (6) in spite of a reversal of its decision

in C. F. Mueller Co. v. Commissioner, 14 T.C. 922, by

the Court of Appeals for the Third Circuit. (See

190 F. 2d 120.) Thus the Tax Court took the same posi-

tion here that it has frequently announced in other

cases including Dmiz v. Commissioner, 18 T.C. 454,

which is now pending in this Court on taxpayer's

appeal, and in which the Tax Court stated the basis for

its denial of exemption as follows (p. 461)

:

This Court has held that where a corporation was

organized and operated to carry on a regular busi-

ness under circumstances similar to those here

present, it is not exempt by section 101 (6) because

it was not organized and operated "exclusively"

for the purposes mentioned in that provision.
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It will be seen that the Tax Court, in the Danz case,

emphasized the word "exclusively" and we think that

it should be emphasized. However the word has been

largely ignored by those who place their reliance on the

destination of the income rather than its source. But

when the word "exclusively" is given its necessary

meaning, it becomes apparent that a claimant does

not meet the statutory requirements merely by showing

that it has one purpose which is within those named in

Section 101 (6). Instead it must be shown that such

purpose is absolutely the only one for which it was

organized.

The necessity of this was pointed out in Better Busi-

ness Bureau v. United States, 326 U. S. 279, in which

it was held that the taxpayer was not an educational

organization and so not exempt from employment taxes

under a statutory provision containing the same lan-

guage as Section 101 (6). There, the Supreme Court

said (p. 283) :

Even the most liberal of constructions does not

mean that statutory words and phrases are to

be given unusual or tortured meanings unjustified

by legislative intent or that express limitations on

such an exemption are to be ignored. * * *

In this instance, in order to fall within the

claimed exemption, an organization must be de-

voted to educational purposes exclusively. This

plainly means that the presence of a single non-

educational purpose, if suhstantial in nature, will

destroy the exemption regardless of the numher or
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importance of truly educational purposes. * * *

(Italics supplied.)

Accordingly, even if we take the most favorable

view for the taxpayer here and assume that it did

have a purpose acceptable under Section 101 (6), it

cannot meet the statutory requirement for it also had

a business purpose. Indeed, under our interpretation

of taxpayer's articles of incorporation, taxpayer actu-

ally had only one purpose and that was a purpose to

carry on a commercial business. We are of course

aware that the articles of incorporation state that the

"general nature of the business proposed to be trans-

acted" is "To foster and promote Christian, religious,

charitable and educational enterprises". (Appendix

B, infra.) But that statement does not mean that the

taxpayer was intended to operate as a religious, educa-

tional or charitable organization. Instead, it is evident

that the organizers of taxpayer intended only that the

net profits from various business activities would be

turned over to religious, educational or charitable

organizations. Thus we think it is evident that tax-

payer's sole function is the carrying on of business for

profit, and that it cannot be said that taxpayer

itself has a religious, charitable or educational

function. Certainly there is absolutely nothing in the

articles of incorporation authorizing or requiring the

taxpayer to undertake religious, charitable or educa-

tional work itself. On the other hand, the articles set

forth a detailed description of the kind of commercial

business the taxpayer is to engage in. See Article III

of the Articles of Incorporation (Appendix B, infra.)
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Thus, by the broad business powers granted, it seems

evident that the taxpayer's organizers intended its sole

function to be the transaction of commercial business.

We submit that since the taxpayer does not itself

have a religious, charitable or educational function

to perform, it does not meet the requirements of Section

101 (6). But, even if we are wrong in this interpreta-

tion, and this Court holds that the taxpayer does have

one function or purpose which is required by the stat-

ute, it still should be denied exemption for, as we have

pointed out, it also has a business purpose. This being

so, it cannot properly be said that the taxpayer was

organized exclusively for a religious, charitable or edu-

cational purpose. And the same is even more apparent

as to taxpayer's operations during the taxable periods

here.

The taxpayer's principal activities have not been

religious, charitable or educational. Indeed such activi-

ties liave not had even the remotest connection with

any religious, charitable or educational enterprises.'

This must be admitted because the record shows (R.

33-35) that the taxpayer has been actively engaged in

four separate business enterprises, namely, farming,

selling of real estate lots, selling of sport clothes, and a

construction business. In this respect, the situation

is the same as that in Bear Gulch Water Co. v. Com-

missioner, 116 F. 2d 975 (C.A. 9th), certiorari denied.

^ The Tax Court found that the taxpayer had rendered con-

sultative services to some beneficiaries and had assisted in planning

two church building programs. (R. 37.) But these services are

clearly a minor part of its activities and so must he treated as

merely incidental to its principal business activities.
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314 U. S. 652. It will be recalled that the taxpayer

there was a corporation wholly owned by the Eegents

of the University of California but this Court never-

theless denied it exemption and in doing so pointed out

that its business was "a business enterprise conducted

for gain". (P. 977.)

As that is also true here, it is evident, as we have

already stated, that the most which can be said in tax-

payer's favor is that it was organized and operated

for dual purposes, i.e., (1) to engage in business for

profit and (2) to turn over its profits to such religious,

charitable or educational organizations as taxpayer's

members may select from time to time. Consequently,

even if we concede that there may be two purposes here,

taxpayer's case still falls far short of being one in

which a corporation has been organized and operated

exclusively for one of the required purposes designated

by Congress in Section 101 (6).

The facts here are very similar to those in United

States V. Community Services, 189 F. 2d 421 (C.A.4th),

certiorari denied, 342 U. S. 932, in which exemption

was denied to a corporation which was actively engaged

in various business enterprises but claimed that it was

a charitable organization because its charter and by-

laws provided for its net earnings to go to charitable

institutions. In denying taxpayer's claim, the court

there said (pp. 424-425) :

Taxpayer was, in effect, organized and operated

for two purposes: (1) to engage in commercial

business, for profit, and (2) to turn over the profits

realized from its commercial activities to chari-
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table organizations. The second purpose is char-

itable ; the first purpose clearly is not. To qualify

for the exemption here, the corporation must be

''organized and operated exclusively for * * *

charitable * * * purposes". * * *

* * * not one of taxpayer's activities was chari-

table. On the contrary, these activities were all

commercial.

For tax-exemption purposes, the charitable

nature of the distributees of its income cannot be

attributable to the taxpayer. The corporation

earning the income and claiming the exemption,

rather than the recipients of the income, must be

organized and operated exclusively for charitable

purposes. Otherwise a purely commercial cor-

poration could claim the exemption, if all its stock

were owned by an exempt corporation, which would

receive, as dividends, all the net earnings of the

commercial corporation. Clearly this is not the

law. * * *

It will be seen that the Fourth Circuit adopted the

view that the taxpayer there had two purposes which

is contrary to our principal contention here as we

think there is in fact only one purpose. But even if

we agree as to corporations organized like the one

there, it still is clear, as the court brought out so

forcefully, that a business purpose precludes tax ex-

emption. It should also be noted that the taxpayer's

position in the Community Services case was stronger

than that of the taxpayer here for the corporate charter
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there specifically required all of taxpayer's net profits

to "be devoted exclusively to religious, charitable,

scientific, literary and/or educational purposes", and

the by-laws contained the same provision, (p. 423.)

But there is no provision in the articles of incorpora-

tion here as to how the taxpayer's net income is to be

used. Instead there is only a general provision to

"foster and promote" religious, charitable and educa-

tional enterprises.

Since the taxpayer has not met the first requirement

of Section 101 (6), it is not helped by the fact that it

may have met the second requirement, namely, that no

net earnings inure to private individuals during the

taxable periods. Furthermore, although we will as-

sume that the taxpayer has met the second requirement,

we think it proper in considering taxpayer's organiza-

tion to point out that it is entirely possible that its

net earnings may inure to private individuals in the

future because there is no prohibition in the articles of

incorporation either against such inurement of current

earnings or against the taxpayer's assets reverting to

a private individual in the event that taxpayer is

liquidated at the end of its designated term of 25 years.

Also the taxpayer may not only amend or repeal any

provision in the articles of incorporation but the Tax
Court found (R. 36) that the matter of distributing

earnings is one entirely within the discretion of the

taxpayer's officers and directors. Moreover, although

the taxpayer had net income (above net losses) of

$82,683.14 during the taxable periods here, only $6,550

was actually distributed to any beneficiaries. It is of

i
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course up to the Eatons when those earnings will be

distributed as they have been in control and will remain

so during their lifetime. We enumerate these facts not

only to show the possibility of net earnings being ac-

cumulated or diverted from religious and educational

enterprises but also to show that taxpayer's organiza-

tion and operations are permeated with what the

Supreme Court described in the Better Business Bu-

reau case, supra, p. 283, as a "commercial hue", and

that should preclude allowance of exemption under

Section 101(6).

B. The Correctness of the Tax Court's Interpretation of Section

101(6) is Shown by Other Statutory Provisions.

The Tax Court's decision here is confirmed by Sec-

tion 101 (14) of the Internal Revenue Code (Appendix

A, infra). In that subdivision, Congress addressed

itself to situations in which a corporation, which does

not itself qualify for exemption under subdivision (6)

or one of the other subdivisions of that section, dedi-

cates its income to another organization which does

qualify. Section 101 (14) exempts —
Corporations organized for the exclusive pur-

pose of holding title to property, collecting income

therefrom, and turning over the entire amount

thereof, less expenses, to an organization which

itself is exempt from the tax imposed by this

chapter; * * *

Thus, Congress was fully aware of the possibility that

the net earnings of an organization which is not itself

organized and operated exclusively for exempt pur-
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poses might be destined for other organizations which

were so organized and operated, such as an exempt

church or university. Yet it saw fit to limit the exemp-

tion in such cases to corporations and only to those

whose function was that of "holding title to property,

collecting income therefrom, and turning over the

entire amount thereof, less expenses", to exempt

organizations. When Section 101 (14) is read together

with Section 101 (6), as it must be (Better Business

Bureau v. United States, supra; Keystone Automobile

Club V. Commissioner, 181 F. 2d 402 (C.A. 3d)), it is

manifest that Congress intended to accord tax exempt

status to an organization on the basis of its own pur-

poses and activities, not those of the recipients of its

income, except in one type of situation—where a cor-

poration serves merely as a holding and collecting

medium for exempt organizations.

As the Fourth Circuit stated in Community Services,

supra, p. 425:

Had Congress intended to accord tax exempt

status to a corporation, regardless of the nature

of its own activities, solely because its profits are

distributed to exempt organizations, it would have

been an easy matter to say this, simply and clearly.

Instead, in Section 101 (14) Congress carefully cir-

cumscribed the exemption of distributing organizations

by exempting only corporations whose exclusive pur-

pose is of "holding title to property, collecting income

therefrom, and turning over the entire amount thereof,

less expenses" to exempt organizations.
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To construe Section 101 (6) as exempting any organ-

ization whose income is destined for exempt organiza-

tions is to render meaningless the express limitations

contained in Section 101 (14). Unless the requirements

of Section 101 (14) are to be discarded as sheer sur-

plusage, the conclusion is inescapable that organizations

engaged in ordinary business activities, as was the tax-

payer here, are not entitled to exemption under Section

101 (6) merely because their profits inure to the

benefit of exempt organizations. See Bear Gulch Water

Co. V. Commissioner, stipra; Gagne v. Hanover Water

Works Co., 92 F. 2d 659 (C.A. 1st) ; and Universal

Oil Products Co. v. Campbell, 181 F. 2d 451 (C.A. 7th),

certiorari denied, 340 U. S. 850. As Judge Learned

Hand stated in his dissenting opinion in Roche's Beach,

Inc. V. Commissioner, 96 F. 2d 776, 779 (C.A. 2d)—

The purpose of subdivision 14 was to tax all busi-

ness income, however destined, unless the company

was really not in busines at all. * * *

Also, in Gagne v. Hanover Water Works Co., supra,

in which a corporation claimed exemption under sub-

division (14), the court there, in denying exemption,

explained (p. 66'\ ) :

The statute exempts only those corporations organ-

ized (incorporated) for the exclusive purpose of

holding title to property, collecting income there-

from, and turning the entire amount thereof, less

expenses, to an organization which is itself exempt

* * *. The powers granted by its [taxpayer's]

charter and the acts done under them disclose that
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it was authorized to engage and engaged in busi-

ness activities like any domestic business corpora-

tion operating a water works plant for profit. It

surely was not organized for the exclusive purpose

of holding title to property and in fact it did not

limit its activities to such purpose.

Thus the taxpayer in that case, like the taxpayer

here, was not only authorized to engage but was en-

gaged in regular business activities yet it claimed ex-

emption because its earnings would go to Dartmouth

College and the Village of Hanover. However its

claim was not allowed.

That Congress did not intend to exempt a business

corporation from tax merely because its net income

is distributable to a tax exempt organization is also

confirmed by Code Section 23 (q) (2) (Appendix A,

infra) which limits allowable deductions by a corpora-

tion on account of contributions to organizations de-

scribed in Section 101 (6) to an amount not exceeding

5 per cent of its net income. This section too would

become meaningless if, as taxpayer argues, the entire

net income of a business corporation escapes tax merely

because the income is destined for tax exempt

organizations.

C. Decisions Involving a Claim to Tax Exemption Under
Section 101 of the Internal Revenue Code.

Taxpayer asserts (Br. 20) that '*A majority of

jurisdictions" considering the question here have held

''that the destination of the income is more significant

than its source". Also in this connection taxpayer



25

implies (Br. 21) that such cases as C. F. Mueller Co.

V. Commissioner, 190 F. 2d 120 (C.A. 3d), and Sico Co.

V. United States, 102 F. Supp. 197 (C. Cls.) (in which

exemption was allowed), annomiced "the general rule"

and that this Court indicated its agreement with the

alleged rule in Squire v. Students Book Corp., 191 F.

2d 1018, "although it did not expressly so hold in that

case". We must take issue with the taxpayer that

there is a "general rule" supporting taxpayer's con-

tention here or that this Court has indicated that it

approves the decision in the Mueller case which tax-

payer cites as setting forth the views of the majority.

In the Squire case it was held that an incorporated

book store which was owned by Washington State

College and whose earnings were entirely devoted to

the purposes of that institution was exempt under

Section 101 (6) of the Internal Revenue Code. In

discussing the issue before it, this Court did make the

statement that most of the circuits confronted with the

issue here appear to have applied the ultimate destina-

tion test in determining the question of exemption but

the Court then stated in conclusion (p. 1020)

:

Resolution of the case before us does not depend

wholly on the ultimate destination of the tax-

payer's profits. The business enterprise in which

taxpayer is engaged obviously bears a close and

intimate relationship to the functioning of the

College itself. (Italics supplied.)

Thus it is evident that this Court was of the opinion

that the book store there was organized and operated



26

to aid the college in its educational projects. Conse-

quently the Squire case is distinguishable in that re-

spect from the instant case, and we do not consider

that case as determining what should be done in a

case like the instant one where the taxpayer is not

engaged in an educational or other approved enterprise.

We are supported in our opinion that the question is

still an open one by this Court's statement in the Squire

case that it had made "no definite pronouncement on

the subject". (P. 1020.)

It is true, as this Court pointed out in the Squire

case, that opposite conclusions have been reached in the

Community Service case, supra, and the Mueller case

and that varying views have been expresed in other

cases and that this has led to some confusion. Upon
examination of these cases, it will be seen that most of

them rely on the leading case of Trinidad v. Sagrada

Orden, 263 U. S. 578, and we call special attention

to that case here because the Supreme Court's opinion

therein appears to be the basis for the view that

destination rather than source of income should be the

test in cases like the instant one, but we do not think

such a conclusion is warranted when the opinion is

correctly interpreted.

In the Sagrada Orden case, a religious organization

that was otherwise tax exempt undertook as a minor

part of its activities to sell wine and chocolate to its

member churches, from which activities it received a

trivial amount of income. The Government took the

position that these activities deprived the organization

of its tax exempt status, because it was not "operated

exclusively" for religious purposes. In holding that
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the organization did not lose its exemption, the Su-

preme Court in its opinion (p. 581) used language

suggesting that the exemption depended not upon the

"source of income", but rather upon its "destination".

However the Court noted (p. 581) that such "limited

trading, if it can be called such, is purely incidental

to the pursuit of those [religious] purposes, and is

in no sense a distinct or external venture". The crux

of its opinion is to be found in the following language

(p. 582)

:

As respects the transactions in wine, chocolate

and other articles, we think they do not amount

to engaging in trade in any proper sense of the

term. It is not claimed that there is any selling to

the public or in competition tvith others. The

articles are merely bought and supplied for use

within the plaintiff's own organization and agen-

cies—some of them for strictly religious use, and

the others for uses which are purely incidental to

the work which the plaintiff is carrying on. That

the transactions yield some profit is in the circum-

stances a negligible factor, Financial gain is not

the end to which they are directed. (Italics sup-

plied.)

The plain implication of the Supreme Court's deci-

sion in the Sagrada Orden case (and its later decision

in the Better Business Bureau case, supra) is that a

corporation "selling to the public or in competition

with others" for "financial gain" is not within the

exempt class, even though it also performs tax exempt

activities.
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Certainly those who rely ou the Sagrada Orden case

must not be allowed to overlook the fact that the tax-

payer there was not a business corporation and that

the Government had conceded that it had been both

organized and operated for religious purposes. Ob-

viously whatever else may be said about that case,

it was those significant facts which are the basic reasons

for the decision. But in many of the subsequent cases

invohdng Section 101 (6) the claimants have not been

in a position to make such a showing or anything com-

parable to it. Furthermore, it will be seen, although

some courts have referred to the ultimate destination

of the income, there have often been other factors which

support taxpayer's claim to exemption. Actually there

are only four cases which even appear to allow ex-

emption solely because of the ultimate destination of

its income. These cases are Boche's Beach, Inc. v.

Commissioners, supra; Willingliam v. Home Oil Mill,

181 F. 2d 9 (C.A. 5th), certiorari denied, 340

U. S. 852; C. F. Mueller Co. v. Commissioner, supra;

and Sico Co. v. United States, supra. Moreover, as

we shall show below, the first two cases named do not

actually make destination the sole test for exemption.

All of the four cases just referred to misinterpret and

misapply the Sagrada Orden case and are essentially

in conflict with this Court's decision in Bear Gulch

Water Co. v. Commissioner, supra, and with the follow-

ing: Stanford University Booh Store v. Helvering,

83 F. 2d 710 (C.A.D.C.) ; Universal Oil Products Co.

V. Campbell, 181 F. 2d 451 (C.A. 7th), certiorari denied,

340 U. S. 850; United States v. Community Services,

supra
-y
cf. Gagne v. Hanover Water Works Co., supra.
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The four decisions are also in conflict with decisions

holding that even an organization which itself carries

on a charitable or other approved activity is not exempt

if it has an additional purpose which is not charitable.

See, e.g., Better Business Bureau v. United States, 326

U. S. 279 ; Smyth v. California State Automobile Ass'n,

175 F. 2d 752 (C.A. 9th), certiorari denied, 338 U. S.

905 ; Chattanooga Auto. Club v. Commissioner, 182 F.

2d551(C.A.6th).

In Roche's Beach, Inc. v. Commissioner, supra, the

taxpayer was a corporation organized as the mediiun

through which a wholly-exempt charitable foundation

was to operate and the will of the testator who provided

for such corporation stated that all of the income there-

from must be used for charitable purposes. A some-

what similar situation existed in the Home Oil Mill

case and, in granting exemption, the court stated there

that (p. 10)—

If it is possible for a religious, charitable, and

educational trust to operate an industry through

a corporate agency, and be exempt under Section

101 (6) of Title 26 U.S.C.A., the appellant is en-

titled to such exemption.

Consequently it is obvious that in the cases of Roche's

Beach and Home Oil Mill the decisions resulted in

large part from the fact that in each instance the

corporation involved, although a separate entity, was

intended to be and was an operating medium for an

exempt organization which owned all its stock. What

the courts there really did was to consider a charitable

trust and its operating medium as one, attributing to
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the operating medium the functional charitable pur-

poses of the exempt charitable trust. This Court ap-

parently did the same thing in Squire v. Students Book

Corp., supra, where there was some factual basis for

doing so.

Conversely, exemption has been denied because of

the lack of such a relationship. Stanford University

Book Store v. Helvering, supra, involved a cooperative

association organized for the purpose of carrying on

a general mercantile business for the accommodation

of the students and faculty of Leland Stanford Junior

University. The Court of Appeals for the District of

Columbia there stated (p. 712) :

We think that the record conclusively shows that

the association is not "a corporation organized

and operated exclusively for educational pur-

poses." It must be remembered that the associa-

tion is not, in contemplation of law, a division or

part of the university. The university as such

does not own any interest in the association, is

not responsible for its debts, is not entitled to any

part of its earnings, and takes no part in conduct-

ing and managing its affairs. The two institutions

are separate legal entities and therefore the at-

tributes of the university cannot he attrihuted to

the association, nor can the latter claim to be an

educational institution * * *. (Italics supplied.)

In the present case, as in the case just cited, there

is no basis for attributing functional religious, chari-

table or educational purposes to the taxpayer. There

is no relationship between the taxpayer and any exempt
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organization or between the taxpayer's activities and

those of any exempt organization. All we have is a

corporation whose profits are ultimately to be dis-

tributed to such organization as taxpayer's officers

decide and it is within their discretion whether they

distribute anything. Thus no specific organization has

a right to receive any portion of the taxpayer's income

at any time.

Thus, so far as we are aware, the Mueller and Sico

Co. cases are the only ones which hold that an organ-

ization is entitled to exemption solely because of the

ultimate destination of its profits. In neither of those

cases was the organization involved an operating me-

dium of an exempt organization through stock owner-

ship or otherwise (although Mueller was later to

become one). Thus there was no basis for attributing

functional charitable activities to the organizations

therein but, as we have pointed out, a functional chari-

table activity is a condition to exemption under Section

101 (6). Certainly that is the meaning of the first

requirement therein, namely, that the taxpayer claim-

ing exemption must be "organized and operated ex-

clusively" for religious, educational or charitable

purposes. See United States v. Community Services,

supra; Bear Gulch Water Co. v. Commissioner, supra;

Universal Oil Products Co. v. Campbell, supra; cf.

Gagne v. Hanover Water Works, supra; Sun-Herald

Corp. V. Duggan, 160 F. 2d 475 (C.A. 2d).

It should be noted also that most of the cases cited in

the Mueller opinion were cases in which the taxpayer-

organization was itself engaged in a functional chari-

table activitv. See Debs Memorial Radio Fund v.
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Commissioner, 148 F. 2(1 948 (C.A. 2d) ; Bohemicm

Gymnastic Ass'n Sokol of City of N. Y. v. Higgins,

147 F. 2d 774 (C.A. 2d) ; Commissioner v. Orton, 173

F. 2d 483 (C.A. 6tli) ; Commissioner v. Battle Creek,

126 F. 2d 405 (C.A. 5th). In all of those cases except

De})s Memorial Radio Fund the taxpayer's commercial

activity was incidental to its charitable activity, as in

the Sagrada Orden case. In Dehs Memorial Radio

Fund the commercial activity, consisting of accepting

radio advertising, was not merely incidental to the

taxpayer's charitable activity but on the other hand

was related to it and was necessary.

D. Legislative History

We submit that the language of Section 101 (6) is

so clear that there is no need to refer to the legislative

history. However, as taxpayer has done so, we shall

also comment on it. Taxpayer asserts (Br. 27-28) that

the early legislative history of this section indicates

that a corporation organized for profit can be exempt

provided (1) that it is not organized for individual

profit and (2) that all the profits are devoted to

religious, charitable or educational purposes. We
cannot agree, particularly as it is clear that by such

statement taxpayer means for us to infer that Congress

intended to include ordinary business organizations

if they devote their income to religious, charitable or

educational institutions. It should be noted here that

that portion of the proposed amendment to the 1909

Act to which taxpayer refers (Br. 23-27), and which

used the language ''all the profit of which is in good

faith devoted" to the approved purposes, was omitted
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from the final enactment. Nevertheless the omitted

language appears to be what taxpayer is relying on.

It cannot properly do so of course, but even if that

language had been left in the lav^, taxpayer's inter-

pretation v^ould still be v^rong.

Furthermore it is apparent, from the Senate debate

from v^hich the taxpayer quotes, that in considering

tax exemption, the Senators had in mind organizations

which actually had a religious, charitable or educational

function to perform such as the Methodist Publishing

Company referred to. (Br. 25.) Trinity Church of

New York was another institution mentioned in the

same debate, although taxpayer does not point that out.

In view of these examples discussed by the Senators

and of their failure to refer to ordinary businesses

which might distribute profits to charitable or other

approved institutions, we think it is evident that Con-

gress did not mean to include such organizations as

the taxpayer here.

The Committee Reports are silent on the particular

provision involved here until 1935. In that year the

legislative intent with respect to Section 101 (6) was

affirmatively reflected when the language of Section

101 (6) was adopted in Section 811 (b)(8) of the

Social Security Act, c. 531, 49 Stat. 620. The Com-

mittee Reports accompanying that Act state (H. Rep.

No. 615, 74th Cong., 1st Sess., p. 33 (1939-2 Cum. Bull.

600, 607) ; S. Rep. No. 628, 74th Cong., 1st Sess. p. 54

(1939-2 Cum. Bull. 611, 621)) :

The organizations which will be exempt from such

taxes are churches, schools, colleges, and other
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educational institutions not operated for private

profit, the Y.M.C.A., the Y.W.C.A., the Y.M.H.A.,

the Salvation Army, and other organizations which

are exempt from income tax under Section 101 (6)

of the Revenue Act of 1932.

The provisions added by the Revenue Act of 1950,

c. 994, 64 Stat. 906, also clearly reflect the Congressional

intent and understanding that Section 101 (6) does not

exempt an organization to which a functional chari-

table activity cannot even be attributed. For pertinent

portions of such provisions see Appendix A, infra.

We are aware that our taxable periods are prior to

1950 but we refer to the 1950 Act because subsequent

legislation may be considered to aid in the interpreta-

tion of prior legislation. See Great Northern By. Co.

V. United States, 315 U. S. 262, 277; Brewster v. Gage,

280 U. S. 327, 337. Moreover it has been specifically

held in United States v. Community Services, supra,

that the provisions of the 1950 Act just referred to did

not change the existing law but were merely clarifying.

The provisions of the 1950 Revenue Act implement-

ing Code Section 101 represent the response of the

Congress to the recommendations of the President and

the Treasury. Section 301 (a) of the Act (Appendix

A, infra) subjects to tax any "unrelated business net

income", and subsection (b) (Appendix A, infra) taxes

"Feeder Organizations".

The House Ways and Means Committee Report

states that the provision taxing the unrelated business

net income of organizations which otherwise meet the

requirements of Section 101 (6) is aimed at "unfair
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competition". H. Rep. No. 2319, 81st Cong., 2d Sess.,

pp. 36-37 (1950-2 Cum. Bull. 380, 408-409). Signifi-

cantly, with respect to "Feeder Organizations", i.e.,

those whose earnings are payable to tax exempt organ-

izations, the Report states (pp. 41-42, 124 (1950 Cum.

Bull. 412,469)):

Section 301 (b) of your committee's bill provides

that no organization operated primarily for the

purpose of carrying on a trade or business (other

than the rental of real estate) for profit shall be

exempted under section 101 merely on the grounds

that all of its profits are payable to one or more

organizations exempt from tax under this section.

* * *

The effect of this amendment is to prevent the

exemption of a trade or business organization

under section 101 on the grounds that an organiza-

tion actually described in section 101 receives the

earnings from the operations of the trade or busi-

ness organization. In any case it appears clear to

your committee that such an organization is not

itself carrying out an exempt purpose. Moreover,

it obviously is in direct competition with other

taxable businesses. This amendment applies only

with respect to taxable years beginning after De-

cember 31, 1950. No implications should be drawn

from it as to the present tax status of such or-

ganizations.
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The determination of the tax treatment of such

feeder organizations for taxable years beginning

prior to January 1, 1951, is to be made as if this

subsection of the bill had not been enacted and

without inference drawn from the fact that the

amendment made by this subsection of the Bill

is not expressly made applicable to such taxable

years. In the area covered by this amendment

there has been litigation as to the application of

such a rule under existing law (cf. Roche's Beach,

Inc. V. Commissioner (CCA. 2, 1938), 96 F. (2d)

776; Ihiivcrsal Oil Products Co. v. Campbell (CA.

7, 1950), 181 F. (2d) 451 ; Willingham v. Home Oil

Mill (CA. 5, 1950), 181 F. (2d) 9; C. F. Mueller

Co., 14 T.C No. lll-i/o (May 25, 1950). The

amendment is intended to show clearly what, from

its effective date, the ride is to be, without disturb-

ing the determination in present litigation of the

rule of existing law. (Italics supplied.)

See also S. Rep. No. 2875, 81st Cong., 2d Sess., pp.

35-36 (1950-2 Cum. Bull. 483, 509).

Thus it is plain from the provisions of the 1950

Revenue Act and the Committee Reports that, in ex-

pressly providing that business organizations are not

exempt because their profits are payable to an exempt

organization, Congress was clarifying and not changing

the law; and that it undertook such clarification be-

cause of litigation in this area. The statements in the

Report that '

' In any case it appears clear to your com-

mittee that such an organization is not itself carrying

out an exempt purpose", and that the amendment ''is

i
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intended to show clearly" what the rule is to be, effec-

tively repudiate the construction of the statute con-

tended for by the taxpayer here.

CONCLUSION

The decision of the Tax Court is correct and should

be affirmed.

Respectfully submitted,

H. Brian Holland,

Assistant Attorney General.

Ellis N. Slack,

Louise Foster,

Special Assistants to the

Attorney General,

February, 1954.
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APPENDIX A

Internal Revenue Code:

Sec. 23. Deductions From Gross Income.

In computing net income there shall be allowed as

deductions

:

*****
(q) [as amended by Sec. 125 of the Revenue Act

of 1942, c. 619, 56 Stat. 798, and Sec. 114 of the Reve-

nue Act of 1943, c. 63, 58 Stat. 21] Charitable and

Other Contributions by Corporations.—In the case

of a corporation, contributions or gifts payment of

which is made within the taxable year to or for the

use of: *****
(2) A corporation, trust, or community chest fund,

or foundation, created or organized in the United

States or in any possession thereof or under the law

of the United States, or of any State or Territory,

or of the District of Columbia, or of any possession

of the United States, organized and operated ex-

clusively for religious, charitable, scientific, veteran

rehabilitation service, literary, or educational pur-

poses or for the prevention of cruelty to children * * *

no part of the net earnings of which inures to the

benefit of any private shareholder or individual, and

no substantial part of the activities of which is

carrying on propaganda, or otherwise attempting,

to influence legislation ; or

to an amount which does not exceed 5 oercentum
of the taxpayer's net income as computed with-
out benefit of this subsection* » * *
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Sec. 54. Records and Special Eeturns.*****
(f) [as added by Sec. 117 of the Revenue Act

of 1943, supra'] Every organization, except as here-

inafter provided, exempt from taxation under sec-

tion 101 shall file an annual return, which shall con-

tain or be verified by a written declaration that it is

made under the penalties of perjury, stating speci-

fically the items of gross income, receipts, and dis-

bursements, and such other information for the pur-

pose of carrying out the provisions of this chapter

as the Commissioner, with the approval of the Sec-

retary, may by regulations prescribe, and shall keep

such records, render under oath such statements,

make such other returns, and comply with such rules

and regulations as the Commissioner, with the ap-

proval of the Secretary, may from time to time

prescribe. No such annual return need be filed under

this subsection b}^ any organization exempt from

taxation under the provisions of section 101

—

(1) which is a religious organization exempt

under section 101 (6) ; or*****
(4) which is an organization exempt under sec-

tion 101 (6), if such organization is operated,

supervised, or controlled by or in connection with

a religious organization described in paragraph

(l);or *****
(26 U.S.C. 1946 ed., Sec. 54.)
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Sec. 101. Exemptions From Tax on Corporations.

The following organizations shall be exempt from

taxation under this chapter

—

*****
(6) Corporations, and any community chest,

fund, or foundation, organized and operated ex-

clusively for religious, charitable, scientific, lit-

erary, or educational purposes, or for the preven-

tion of cruelty to children or animals, no part of

the net earnings of which inures to the benefit of

any private shareholder or individual, and no sub-

stantial part of the activities of which is carrying

on propaganda, or otherwise atempting, to influ-

ence legislation;

Tt w TT W w

(14) Corporations organized for the exclusive

purpose of holding title to property, collecting in-

come therefrom, and turning over the entire

amount thereof, less expenses, to an organization

which itself is exempt from the tax imposed by

this chapter;*****
(26 U.S.C. 1946 ed.. Sec. 101.)

Revenue Act of 1950, c. 994, 64 Stat. 906

:

Sec. 301. Income of Educational, Charitable, and

Certain Other Exempt Organizations.

(a) Tax on Certain Types of Income.—Supple-

ment U of chapter 1 is hereby amended to read as

follows

:

I
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*' Supplement U—Taxation of Business Income

OF Certain Section 101 Organizations

"Sec. 421. Imposition of Tax.

" (a) In General.—There shall be levied, collected,

and paid for each taxable year begining after Decem-

ber 31, 1950—

"(1) upon the supplement U net income (as

defined in subsection (c)) of every organization

described in subsection (b)(1), a normal tax of

25 per centum of the supplement U net income,

and a surtax of 20 per centum of the amount of

the supplement U net income in excess of $25,000.

* * ^ * *

"(b) Organizations Subject to Tax.—
"(1) Organizations taxable as corporations.—

The taxes imposed by subsection (a) (1) shall apply

in the case of any organization (other than a

church, a convention or association of churches, or

a trust described in paragraph (2)) which is ex-

empt, except as provided in this supplement, from

taxation under this chapter hj reason of para-

graph (1), (6), or (7) of section 101. Such taxes

shall also apply in the case of a corporation de-

scribed in section 101 (14) if the income is payable

to an organization which itself is subject to the tax

imposed by subsection (a) or to a church or to a

convention or association of churches.*****
"(c) Definition of Supplement U Net Income.—

The term 'supplement U net income' of an organiza-
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tion means the amount by which its unrelated busi-

ness net income (as defined in section 422) exceeds

$1,000.

W "Vv "TT w TV

"Sec. 422. Unrelated Business Net Income.

"(a) Definition.—The term 'unrelated business

net income' means the gross income derived by any

organization from any unrelated trade or business

(as defined in subsection (b)) regularly carried on

by it, less the deductions allowed by section 23 which

are directly connected with the carrying on of such

trade or business, subject to the following exceptions,

additions, and limitations

:

"(b) Unrelated Trade or Business.—The term

'unrelated trade or business' means, in the case of

any organization subject to the tax imposed by sec-

tion 421 (a), any trade or business the conduct of

which is not substantially related (aside from the

need of such organization for income or fmids or

the use it makes of the profits derived) to the exer-

cise or performance by such organization of its char-

itable, educational, or other purpose or function con-

stituting the basis for its exemption under section

101, * * *

w vP w vr 9r

The term 'unrelated trade or business' means, in the

case of a trust computing its unrelated business net

income under this section for the purposes of section

162 (g)(1), any trade or business regularly carried

I
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on by such trust or by a partnership of which it is

a member. *****
(b) Feeder Organizations.—Section 101 is hereby

amended by adding at the end thereof the following

paragraph

:

"An organization operated for the primary pur-

pose of carrying on a trade or business for profit

shall not be exempt under any paragraph of this

section on the ground that all of its profits are pay-

able to one or more organizations exempt under this

section from taxation. For the purposes of this

paragraph the term 'trade or business' shall not

include the rental by an organization of its real

property (including personal property leased with

the real property)."*****
(26 U.S.C. 1946 ed., Supp. IV, Sees. 101, 421-422.)

Sec. 302. Exemption of Ceetain Organizations For

Past Years.

(a) Trade or Business Not Unrelated.—For any

taxable year beginning prior to January 1, 1951, no

organization shall be denied exemption under para-

graph (1), (6), or (7) of section 101 of the Internal

Revenue Code on the grounds that it is carrying on

a trade or business for profit if the income from such

trade or business would not be taxable as imrelated

business income under the provisions of Supplement

F of the Internal Revenue Code, as amended by

this Act, or if such trade or business is the rental
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by such organization of its real property (including

personal property leased with the real property).*****
Sec. 303. Effective Date of Part I.

The amendments made by this part shall be ap-

plicable only with respect to taxable years beginning

after December 31, 1950. The determination as to

whether an organization is exempt under section

101 of the Internal Revenue Code from taxation

for any taxable year beginning before January 1,

1951, shall be made as if section 301 (b) of this Act

had not been enacted and without inferences drawn

from the fact that the amendment made by such sec-

tion is not expressly made applicable with respect

to taxable years beginning before January 1, 1951.

Treasury Regulations 111, promulgated under the In-

ternal Revenue Code:

Sec. 29.101 (6)-1. Religious, Charitable, Scientific,

Literary, and Educational Organizations and Com-

munity Chests.—In order to be exempt under section

101(6), the organization must meet three tests:

(1) It must be organized and operated exclu-

sively for one or more of the specified purposes;

(2) Its net income must not inure in whole

or in part to the benefit of private shareholders

or individuals; and

(3) It must not by any substantial part of its

activities attempt to influence legislation by propa-

ganda or otherwise.
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Corporations organized and operated exclusively

for charitable purposes comprise, in general, organ-

izations for the relief of the poor. The fact that a

corporation established for the relief of indigent

persons may receive voluntary contributions from

the persons intended to be relieved will not neces-

sarily deprive it of exemption.

* * * * *

Since a corporation to be exempt under section

101(6) must be organized and operated exclusively

for one or more of the specified purposes, an organ-

ization which has certain religious purposes and

which also manufactures and sells articles to the

public for profit, is not exempt under section 101(6)

even though its property is held in common and its

profits do not inure to the benefit of individual mem-

bers of the organization. * * *

APPENDIX B

Excerpts from Petitioner's Exhibit 8

Articles of Incoeporation

of

Ralph H. Eaton Foundation

Know All Men By These Presents:

That we, the undersigned, have this day associated

ourselves together for the purpose of forming a

corporation under and pursuant to the laws of the

State of Arizona for purposes other than pecuniary
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profit, and do hereby adopt Articles of Incorporation

as follows;

Aeticle I

The name of the corporation shall be

:

Ralph H. Eaton Foundation

The names and post office addresses of the incor-

porators and original members are

:

Names Addresses

Ralph H. Eaton Phoenix, Arizona

Frances M. Eaton Phoenix, Arizona

Thomas H. Kent, Jr. Phoenix, Arizona

Article II

The principal place v/ithin the State of Arizona

at which the business of the corporation is to be

transacted is in the City of Phoenix, County of

Maricopa, State of Arizona, at which place the meet-

ings of incorporators and members may be held.

The corporation may have such other offices, either

within or without the State of Arizona, as may from

time to time be established by the Board of

Directors and meetings of the Board of Directors

may be held at any time or place.

Article III

The general nature of the business proposed to be

transacted is as follows

:

1. To foster and promote Christian, religious, char-

itable and educational enterprises.
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2. To acquire by purchase, gift, devise, bequest,

transfer, assignment or otherwise, and to buy,

sell, deal in, receive, exchange, own, hold, rent,

lease, grant, transfer, assign, convey, mortgage,

encumber, deed in trust, pledge, hypothecate,

give, alien, dispose of, manage, and control real

and personal property of every kind and descrip-

tion as in connection with the purposes of this

corporation and the promotion, maintenance,

support and operation thereof may be expedient

or necessary; to incur indebtedness and to exe-

cute and deliver written evidences thereof; to

contract in the same manner and to the same

extent as a natural person ; to sue and to be sued

and to defend in all courts and all places in all

matters and proceedings whatsoever.

3. This corporation is one which does not con-

template pecuniary gain or profit to the members

thereof and shall have no capital stock. It is

empowered to purchase, hold, sell, assign, trans-

fer, mortgage, pledge or otherwise dispose of

shares of the capital stock of, or any bonds,

securities, or evidences of indebtedness created

by any other corporation or corporations of the

State of Arizona or any other state or govern-

ment and while the owner of such shares of

stock, to exercise all the rights, powers and

privileges of ownership, including the right to

vote thereon.

To borrow money ; to issue bonds, debentures

or obligations of this corporation from time to
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time for money borrowed or otherwise for the

purposes and in the manner provided by law;

and to secure the same by mortgage, pledge, deed

of trust or otherwise.

The foregoing clauses shall be construed as

both purposes and powers, and the enumeration

of specific purposes and powers shall not be

construed to limit or restrict in any manner

the meaning of general terms or the general

powers of the corporation, which is organized

for the purpose of fostering and promoting by

furnishing funds for contributing to and endow-

ing Christian, religious, charitable and educa-

tional enterprises.

Article IV

[Omitted because it appears in the record,

p. 30]

Article V

The time of the commencement of this corporation

shall be the date of the filing of these articles of in-

corporation with the Arizona Corporation Commis-

sion and the recordation of certified copies thereof

in the offices of the County Recorder of Maricopa

County, Arizona, and it shall terminate twenty-five

(25) years thereafter, unless it be renewed in man-

ner provided by law.

Article VI

New members may be admitted to this corpora-

tion by a majority vote of the members and the
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affairs of the corporation shall be conducted by a

Board of Directors of not less than three (3) mem-
bers nor more than seven (7) members as shall be

determined by the by-laws of the corporation.

Article VII

The Board of Directors shall have authority

among other things to make and alter the by-laws

of this corporation.

Article VIII

The private property of the members and officers

of this corporation shall be exempt from all cor-

porate debts of any kind whatsoever.

Article IX

This corporation reserves the right to amend,

alter, change or repeal any provision contained in

these articles of incorporation in the manner now

or hereafter prescribed by statute, and all rights

conferred upon members herein are granted subject

to this reservation.

Article X
The highest amount of indebtedness or liability,

direct or contingent, to which the corporation shall

at any time subject itself shall be limited only by an

amount calculated in accordance with any rules or

regulations promulgated by the Arizona Corpora-

tion Commission in compliance with the law of this

state affecting non-profit corporations.
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Aeticle XI

The members of this corporation are:

Ralph H. Eaton

Frances M. Eaton

Thomas H. Kent, Jr.

New members may be admitted by a majority vote

of the members at a meeting called for that purpose.

Ralph H. Eaton, Frances M. Eaton, and Thomas

H. Kent, Jr. were elected directors of the said cor-

poration at a meeting held at 403 1st Natl Bank

Bldg., Phoenix, Arizona, on the 10th day of March,

1947.

The term of office of the director, Ralph H. Eaton,

shall be for the duration of his natural life or until

his resignation or incapacity to act. The term of

office of the director, Frances M. Eaton, shall be for

the duration of her natural life or until her resigna-

tion or incapacity to act. The term of office for any

other director shall be for the period of two (2)

years.

Directors of the corporation shall be elected at the

annual meeting of the members of the corporation on

the 1st Monday of February in each year beginning

in the year 1948.

Article XII

This corporation shall have no members other than

its directors, and the authorized number of such

directors, subject to change at any time by a change

in the by-laws, is three (3).

L
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1. Each director shall serve until his successor is

elected and qualified, or until his term of office is

terminated as herein provided.

2. No person shall be elected or chosen as a direc-

tor of this corporation unless and until he shall, be-

fore being so elected, in writing, same to be filed with

and become a part of the records of this corporation,

declare himself to have a heart-conviction, without

any equivocation or mental reservation whatsoever,

of the trugh [s/c] of each and all of the statements

contained in and composing the Doctrinal State-

ment contained in Article IV hereof. At or imme-

diately before each annual meeting of the corpora-

tion, each director shall, in writing, same to be filed

with and become a part of the records of this cor-

poration, declare himself to have a heart-conviction,

without any equivocation or mental reservation

whatsoever, of the truth of each and all of the state-

ments contained in and composing the Doctrinal

Statement contained in Article IV hereof. Failure

or refusal or neglect of any director so to do shall

ipso facto forfeit his right to be or become or remain

as such director; and by reason thereof his office as

such director shall ipso facto and instanter be and

become vacant.

Any director, who, upon the written request of a

majority of the other directors to him delivered,

shall, within ten (10) days from the receipt of such

written request, fail or refuse or neglect to, in writ-

ing, same to be filed with and become a part of the

records of this corporation, declare himself to have
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a heart-conviction, without any equivocation or

mental reservation whatsoever, of the truth of each

and all the statements contained in and composing

the Doctrinal Statement contained in Article IV
hereof, shall ipso facto and instanter forfeit his

right to be or become or remain as such director ; and

by reason thereof his office as such director shall ipso

facto and instanter become vacant.

Article XIII

The Board of Directors shall regulate, govern and

control all and singular the business affairs of this

corporation.

In Witness Whereof, we, the undersigned, have

made and executed the above articles of incorpora-

tion and subscribed our names hereto this 12th day

of March, 1947. '

(Signed) Ralph H. Eaton

Francis M. Eaton

Thomas H. Kent, Jr.

iru. S. GOVERNMENT PRINTING OFFICE 1954 28344l/P.O. 953



No. 14047.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Ralph H. Eaton Foundation,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

On Petition for Review of Decision of the Tax Court of

the United States.

REPLY BRIEF FOR THE PETITIONER.

E1L.ED
Martin H. Webster,

215 West Seventh Street, MAR 4 1954

Los Angeles 14, California, _
ISaliiI P 0*BR1£N

Attorney for Petitioner. lEAUi* -•

cLERK

Parker & Company, Law Printers, Los Angeles. Phone MA. 6-917L



II



TOPICAL INDEX

PAGE

1. Analysis of respondent's argument 1

2. Petitioner's contention is consistent with Internal Revenue

Code, Section 101(14) 3

3. The majority rule adopts the "ultimate destination" test 5

4. Petitioner was exempt under Internal Revenue Code, Section

101(6) 12

Conclusion « 12



TABLE OF AUTHORITIES CITED

Cases page

Bear Gulch Water Co. v. Commissioner, 116 F. 2d 975 3, 7

Better Business Bureau v. United States, 326 U. S. 279 7

C. F. Mueller Co., 14 T. C. 922 4, 5, 6, 9, 10, 11

Chattanooga Auto Club v. Commissioner, 182 F. 2d 551 7

Commissioner v. Orton Ceramic Foundation, 173 F. 2d 483....6, 9, 11

Debs Memorial Radio Fund v. Commissioner, 148 F. 2d 948 11

Gagne v. Hanover Water Works Co., 92 F. 2d 659 3, 7

Helvering v. Bliss, 293 U. S. 144 5

Old Colony Trust Co. v. Helvering, 301 U. S. 379 5

Roche's Beach, Inc. v. Commissioner, 96 F. 2d 776 4, 6, 8

Sico Co. V. United States, 102 Fed. Supp. 197 6, 9

Smyth V. California State Automobile Assn., 175 F. 2d 752;

cert, den., 338 U. S. 905 7, 8

Squire v. Student Book Corp., 191 F. 2d 1018 5, 8, 11

Stanford University Book Store v. Helvering, 83 F. 2d 710 7

Trinidad v. Sagroda Orden de Predicadores, 2(ih U. S. 578 6

United States v. Community Services, Inc., 189 F. 2d 421 ; cert.

den., 342 U. S. 932 3, 4, 7, 8, 9, 11

Universal Oil Products Co. v. Campbell, 181 F. 2d 451 ; cert.

den., 340 U. S. 850 3, 7

Willingham v. Home Oil Mill, 181 F. 2d 9; cert, den., 340

U. S. 852 6

Statutes

Internal Revenue Act of 1950, Sec. 301 11

Internal Revenue Code, Sec. 101(6) 1, 2, 3, 4, 5, 10, 12

Internal Revenue Code, Sec. 101(14) 1, 3, 4

?i



No. 14047.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Ralph H. Eaton Foundation,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

On Petition for Review of Decision of the Tax Court of

the United States.

REPLY BRIEF FOR THE PETITIONER.

1. Analysis of Respondent's Argument.

Respondent seemingly has three main points: (1) that

it is necessary for an organization to be organized and

operated exclusively for a religious, charitable or educa-

tional purpose for exemption under I. R. C. §101(6),

and that it cannot qualify for such exemption if it fulfills

that purpose by engaging in commercial enterprises; (2)

that I. R. C. §101(6) must be read in the light of I. R. C.

§101(14) and that such a reading supports the above;

and (3) that there is no majority rule to the effect that

the ultimate destination of the income of an organization

is more significant than its source in determining an ex-

empt status.

i
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The separation of these points into three arguments

presupposes an independence of each from the other. Re-

spondent, however, intimates that this might not be en-

tirely true when he states (Br. 13, 14) :

"* * * some courts have held that a claim to

exemption is to be determined entirely by the ulti-

mate destination of the claimant's income. That is

of course merely another way of saying * * *

that a corporation will be treated as if it were or-

ganized and operated for the required statutory pur-

pose if its income is to be used for such purpose.

Obviously that is not what the statute says and we
cannot believe that Congress meant for the first re-

quirement [of being organized and operated 'exclu-

sively' for the required statutory purpose] of Section

101(6) to be watered down and made meaningless in

that way."

Petitioner submits that, despite Respondent's belief to

the contrary, a majority of the courts considering the

problem do in fact treat a corporation as organized and

operated "exclusively" for the required statutory purpose

where its income is destined for such purpose, regardless

of the manner in which such income is acquired. Since

the "ultimate destination" test is, under the applicable law,

merely another way of stating the "organized" and "oper-

ated" requirements of §101(6), it becomes apparent that

Respondent's first argument blends into his third. It

therefore will be with that latter argument, and with Re-

spondent's second argument, that this Reply Brief will

deal.

Petitioner wishes to make clear, of course, that there

are additional criteria of §101(6) which are to be met,

in addition to the "organized" and "operated" require-

ments. Since Petitioner's opening brief dwelt at length

on the manner in which Petitioner met those other cri-

teria, no further mention thereof will be made in this brief.
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2. Petitioner's Contention Is Consistent With

I. R. C, §101(14).

Respondent argues that if I. R. C. §101(14) is to

have any meaning, §101(6) cannot apply to so-called

"feeder corporations," that is, to corporations engaged in

ordinary business activities whose earnings are destined

for exempt organizations. Respondent cites a number of

authorities to support his argument, but most of them

are of no assistance to him.

Thus, Bear Gulch Water Co. v. Com'r, 116 F. 2d 975

(C. A. 9th), cited by Respondent, involved a corporation

organized for business purposes whose ownership was

taken over by an exempt corporation. The holding of the

case was that the change in ownership did not cause the

taxpayer to become exempt under §101(6), and there was

no discussion of §101(14). In Gagne v. Hanover Water

Works Co., 92 F. 2d 659 (C. A. 1st), a water company

owned by an exempt corporation was held not exempt

under a section similar to §101(14) on the ground that

the water company operated a business and did more than

merely hold title. §101(6) was not involved in the Gagne

case and no argument was made attempting to invoke the

"feeder corporation" principle. Respondent also cited

Universal Oil Products Co. v. Campbell, 181 F. 2d 451

(C. A. 7th), cert. den. 340 U. S. 850. In that case a

corporation originally organized for profit was acquired

by an exempt corporation and the holding was that the

taxpayer had not been "organized" for the purposes re-

quired under §101(6), an undeniably sound conclusion.

The case did not discuss §101(14) at all.

The only case cited by Respondent which supports his

argument that, because of the existence of §101(14),

"feeder corporations" cannot be included within the scope

of §101(6) is the case of United States v. Community

Services, Inc., 189 F. 2d 421 (C. A. 4th), cert. den. 342



U. S. 932. We frankly admit that this case supports

Respondent's conclusion. However, as has already been

noted in our opening brief, and as will be further men-

tioned herein, the Community Services case happens to

represent a distinctly minority view in all respects.

Petitioner has been able to discover only two other lead-

ing cases which discuss the interplay of §§101(6) and

101(14). The first of these is the famous Roche's Beach,

Inc. V. Commissioner, 96 F. 2d 776 (C. A. 2nd). In that

case the court stated (p. 779) :

"Subdivision 14 relates to corporations which hold

title and collect income for any tax exempt organiza-

tion, and such organizations include many which are

not embraced within subdivision 6. Hence, the fact

that subdivision 14, as we have construed it, does not

include corporations which operate a business, should

not lead to the conclusion that subdivision 6, which
does refer to operating corporations, includes only

those which directly dispense their funds for the limi-

ted purposes there stated. No reason is apparent to

us why Congress should wish to deny exemption to

a corporation organized and operated exclusively to

feed a charitable purpose when it undoubtedly grants

it if the corporation itself administers the charity.

We think the language is adequate to describe both
types."

The second case squarely discussing this question is the

Tax Court opinion in C. F. Mueller Co., 14 T. C. 922.

There the majority of the court fully discussed the re-

lationship of §§101(6) and 101(14) and its conclusion

was in line with that now advocated by Respondent. The

dissenting opinion also discussed this point and stated:

"It appears to be conceded that the Roche's Beach
case is indistinguishable from the one now before us.

The suggestion that the statutory scheme envisages

exemption only under section 101(14) is not new or

different from that made and discarded twelve years

ago in the Roche's Beach case and since then in all

the cases which have followed it."
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It is to be recalled that the conclusion reached by the dis-

senting judge was supported when the case was decided on

appeal (190 F. 2d 120 (C. A. 3rd)), although the Third

Circuit opinion did not choose to mention the point now
under discussion.

Thus, of the three cases discussing the question, two

support Petitioner's position and only one supports Re-

spondent, and that one represents in its entirety a minor-

ity view. Under this state of affairs, the best that can

be said for Respondent's argument is that §101 is am-

biguous in the manner in which it relates certain of its

internal subsections. The authorities would appear to

support the conclusion that in such a case, the ambiguity

is to be resolved against taxation. (C. F. Mueller Co. v.

Com'r, 190 F. 2d 120 (C. A. 2nd); Helvering v. Bliss,

293 U. S. 144, 150; Old Colony Trust Co. v. Helvering,

301 U. S. 379, 384.)

3. The Majority Rule Adopts the "Ultimate

Destination" Test.

The statement was made in Petitioner's opening brief

that a ''majority of jurisdictions" considering the question

have held and established the ''general rule" that the

destination of the income is more significant than its

source in determining exemption under §101(6). Re-

spondent flatly takes issue with Petitoner's statement, and

this he does despite the language of this very Court in

Squire v. Student Book Corp., 191 F. 2d 1018, wherein

the Court referred to the "ultimate destination" test as the

"general rule," and declared:

"Since the decision of the second circuit in Roche's

Beach, Inc. v. Commissioner, 96 F. 2d 776, most of

the circuits confronted with the problem appear to

have applied the 'ultimate destination' test in de-

termining whether the profits of a commercial enter-

prise are exempt under §101(6), or, to put the matter



another way, if the only purpose of the enterprise is

to devote its profits to charitable or educational ends

the exemption has been usually held to attach."

Petitioner is of the view that this Court was correct in

its interpretation of the cases.

Since so much of Respondent's argument is predicated

upon the attempt to show that there is no majority view

or "general rule" on this phase of the matter, it becomes

important for us to analyze Respondent's argument in

some detail.

Respondent first argues (Br. 28) that there are only

four cases which appear to support the "ultimate destina-

tion" test, and Respondent cites Roche's Beach, Inc. v.

Com'r, supra; Willingham v. Home Oil Mill, 181 F. 2d

9 (C. A. 5th), cert. den. 340 U. S. 852; C. F. Mueller

Co. V. Com'r, supra; and Sico Co. v. United States, 102

Fed. Supp. 197 (C. Cls.). While the numerical signifi-

cance of the cases cited may not seem large, it happens

that they represent the views of the Second, Third and

Fifth Circuits and also the view of the Court of Claims.

These views concide with broad language of the U. S.

Supreme Court in Trinidad v. Sagroda Ordcn de Predica-

dores, 263 U. S. 578. Moreover, Respondent omitted re-

ferring to Commissioner v. Orton Ceramic Foundation,

173 F. 2d 483 (C. A. 6th), wherein the Sixth Circuit

joined the other jurisdictions above enumerated. In the

Orton case, the Court stated:

"We think that the Commissioner's contention that

the taxpayer was engaged in an active, competitive

business for profit and that therefore the enterprise

could not be considered as exclusively one for scien-

tific or educational purposes is answered by the opin-

ion in Trinidad v. Sagrada Orden de Predicadores,

263 U. S. 578, wherein the statute was construed."

Attempting to show that the four cases which he cited

did not represent the majority view. Respondent suggests
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that these cases are in conflict with a number of other

cases. These other cases and their obvious points of dis-

tinction with respect to the majority rule are as follows:

Bear Gulch Water Co. v. Com'r, supra: here an ex-

empt corporation acquired all of the stock of a corpora-

tion originally organized for profit; no exempt status was

found, nor was there any discussion of the rule under

consideration.

Stanford University Book Store v. Helvering, 83 F.

2d 710 (C. A. D. C.) : exemption was denied an associa-

tion in part because its profits were distributed to private

individuals; under these circumstances obviously no dis-

cussion of the rule in question was in order.

Universal Oil Products Co. v. Campbell, supra: here

the Court was ready to assume for the sake of argument

that ''the dedication of the net earnings of a business

corporation to an exempt purpose constitutes operation of

the corporation for that purpose" ; its decision turned upon

another principle of law.

Gagne v. Hanover Waterworks Co., supra: this case

was decided under §101(14) and did not discuss the "ulti-

mate destination" rule.

The only case cited by Respondent which can be con-

sidered as truly in conflict with the cases from the Second,

Third, Fifth and Sixth Circuits and from the Court of

Claims is United States v. Community Services, Inc.,

supra, a fact which taxpayer readily confesses.

Respondent further contends, in support of his argument

that the majority rule is not what this Court considers

it to be, that the four cases are also in conflict with the

cases of Better Business Bureau v. United States, 326

U. S. 279; Smyth v. California State Automobile Assn.,

175 F. 2d 752 (C. A. 9th), cert. den. 338 U. S. 905; and

Chattanooga Auto Club v. Com'r, 182 F. 2d 551 (C. A.



—8—
6th). None of these additional cases cited by Respondent

turn upon consideration of the "ultimate destination" rule,

although it is interesting to note that this Court in Squire

V. Students Book Corp, supra, cited the Smyth case as

indicating approval of the "ultimate destination" test.

Petitioner thus submits that Respondent has produced

nothing to disturb this Court's previous conclusion that

the majority rule is that the destination of income is more

significant than its source in the determination of an ex-

empt status.

However, Respondent next attempts to weaken the au-

thority of the four cases by undertaking to distinguish

and set apart the Roche's Beach and Home Oil Mill de-

cisions. For this purpose, Respondent argues (Br. 29,

30) that these decisions "resulted in large part" from the

fact that the taxpayer, although a separate entity, "was

intended to be and was an operating medium for an ex-

empt corporation which owned all its stock." Exactly

where Respondent finds authority for this "operating

medium" concept is not clear, for so far as we can deter-

mine, this is the first case advancing such an argument.

It is, of course, known that Respondent has argued, and

petitioner concedes, that a taxpayer must be organized

and operated exclusively for one or more of the statutory

purposes. This new refinement to the argument is ap-

parently that even if the taxpayer is organized and oper-

ated for business it will still be exempt if it is the

"operating medium" of an exempt corporation. Such a

rationale for the cases of Roche's Beach and Home Oil

Mill is not only new and beyond the holding of those

cases: it even appears to us to go so far as to undermine

the holding of the principal case otherwise supporting Re-

spondent's position. This case is, of course, the Com-
munity Services case. There, it will be recalled, the tax-

payer was a non-stock membership corporation whose
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charter provided that its purpose was to ''receive dona-

tions of cash . . ., operate a canteen refreshment service

and other business ventures for the convenience of the

employees [of a certain company] . . ., and to con-

duct other business in order to earn profits, to the end

that ... all profits so earned . . . shall be devoted

exclusively to religious, charitable, scientific, literary and/

or educational purposes." The Fourth Circuit opinion

upon which Respondent so heavily relies very clearly dis-

poses of this "operating medium" concept with the follow-

ing language:

"For tax exemption purposes, the charitable nature

of the distributees of its income cannot be attributed

to the taxpayer . . . Otherwise a purely com-
mercial corporation could claim the exemption, if all

its stock were owned by an exempt corporation, which
would receive, as dividends, all the net earnings of

the commercial corporation. Clearly this is not the

law."

The conclusion which the Fourth Circuit reached would,

of course, have been exactly the opposite were the "oper-

ating medium" concept of Respondent adopted.

Petitioner, of course, submits that the Community

Services case was decided incorrectly, but the point of

this discussion is that the incorrectness does not stem

from a misapplication of the "operating medium" concept

contended for by Respondent, but rather from a refusal

to recognize the majority view regarding the "ultimate

destination" test.

Respondent, in his brief, even shows dissatisfaction

with the authority of the two remaining cases with which

Respondent admits himself to be still saddled. These cases

are, of course, the Mueller case and the Sico Co. case. (It

will be remembered that Respondent has not even referred

to the Orton Ceramic case, supra.) These two cases Re-

spondent considers to have been erroneously decided be-
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calise in neither was the organization involved an "oper-

ating medium" of an exempt organization. Respondent

contends that therefore there was no basis for attributing

"functional charitable activities" to the organizations in-

volved and, Respondent further argues, "a functional

charitable activity is a condition to exemption under Sec-

tion 101(6)" (Br. 31).

Petitioner submits that again Respondent has chosen

to clothe the issues in this case with new and totally un-

defined language. Petitioner is at a loss to know the

meaning of the term "functional charitable activity."

From the context of Respondent's brief, it is gathered

that this term is intended to apply only to organizations

which are engaged in running a hospital or conducting

school classes or other similar pursuits, and to exclude

organizations which merely give money to other chari-

table organizations. If this is not what Respondent in-

tends by the term, then Petitioner is at a loss to countervail

Respondent's arguments. If, on the other hand, this

conjecture as to Respondent's intention is accurate, then

it is submitted that what Respondent is really arguing is

that "feeder corporations" are not covered by §101(6).

This argument is, of course, the classic one with which

many of the cases herein discussed have concerned them-

selves. The issue under it is then reduced back to

whether the majority view of the "ultimate destination"

test is to be adopted, and excursions into uncharted

semantic areas are thus avoided.

If this kind of approach is not adopted, one must then

reckon with the additionally strange contention of Re-

spondent (Br. 31, 32) that the cases cited by the Mueller

case on appeal are to be explained on the ground that the

commercial activity was only "incidental" or "related and

necessary" to the charitable activity. It is submitted that

there is something wrong with explanations of this type
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when referred to such cases as Debs Memorial Radio Fund
V. Com'r, 148 F. 2d 948 (C. A. 2nd), wherein the tax-

payer operated a radio station, or to Commissioner v.

Orton Ceramic Foundation, supra, wherein the taxpayer

manufactured ceramic cones.

It is therefore Petitioner's conclusion that Respondent

has taken a legal issue, namely, the "ultimate destination"

test, with respect to which there is no dearth of authority,

and, instead of facing the issue squarely, has attempted

to distinguish the majority rule on the basis of concepts

such as an "operating medium" or a "functional charitable

activity"—concepts which the courts do not discuss and

Respondent does not define.

It might be noted on this point that Respondent takes

some solace for his position from the passage of Section

301 of the 1950 Revenue Act. By that Act, it will be re-

called, "feeder corporations" are taxed on their unrelated

business net income. Respondent states that these legisla-

tive provisions were merely a clarification of the existing

law and did not change it, citing the Community Services

case. While it is true that the Community Services case

so held, this Court stated in Squire v. Students Book

Corp. that the 1950 Revenue Act provisions "declared a

different rule applicable for taxable years commencing

December 31, 1950" [italics supplied].

It would finally appear that Respondent's arguments

are more addressed to what he believes the law ought

to be rather than to what, under the "historical approach"

of the Mueller case on appeal, the law in fact was during

the taxable years in question. Petitioner's position is that

where an organization is created and operated in such a

manner as to exclude private gain, the "ultimate destina-

tion" test has been applied by most jurisdictions consid-

ering the problem and represents the sound view of the

law prior to the 1950 Revenue Act.
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4. Petitioner Was Exempt Under I. R. C. § 101(6).

The Tax Court decision in the instant case was squarely

grounded upon the rejection of the "feeder corporation"

theory of exemption. This was a narrow, and it is sub-

mitted erroneous, ground of decision.

Should this Court decide to ahgn itself with the Second,

Third, Fifth and Sixth Circuits and with the Court of

Claims, and determine to reject the view of the Tax Court

and the Fourth Circuit, it will further be necessary for

this Court to find as a matter of law—or for this Court

to remand to the Tax Court for its further factual find-

ing—that Petitioner in the instant case fits within the

majority rule, and within the other requirement of

§101(6). Our opening brief attempted to provide the

arguments supporting such a finding that Petitioner meets

all the tests of exemption laid down by I. R. C, §101(6).

Conclusion.

Petitioner respectfully submits that the Tax Court de-

cision is in error and should be reversed.

Respectfully submitted,

Martin H. Webster,

Attorney for Petitioner.

Dated: March 1, 1954.
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APPEARANCES

For Respondent:

CLAYTON J. BURRELL, Esq.

The Tax Court of the United States

Docket No. 30464

GEORCE SLAFF, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION

The above named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his notice of

deficiency dated June 19, 1950 and as a basis of his

proceedings alleges as follows:

1.

The petitioner is an individual residing at 6875

Pacific View Drive, Los Angeles, California.

2.

The notice of deficiency, a copy of which is at-

tached and marked Exhibit "A" was mailed to the

petitioner on June 19, 1950.

3.

The taxes in controversy are income and victory

taxes for the taxable year ended December 31, 1943

and income taxes for the taxable year ended De-
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cember 31, 1944, in the amounts, respectively, of

$356.25 and $473.00.

4.

The determination of tax set forth in the said

notice of deficiency is based on the following errors

:

(a) The Commissioner erred in adding to income

and considering as income salary of the petitioner

received as an employee of the American Red Cross

for services while a resident of a foreign comitry

or countries.

(b) The Statute of Limitations of three years

provided in Section 275(a) of the Internal Revenue

Code had tolled before the mailing of the notice of

deficiency on June 19, 1950 and the Commissioner

is without authority to either assess any amount of

income taxes as to this petitioner, for the taxable

years 1943 and 1944, make any distraint, or begin

any proceeding in court for the collection of any

such taxes for the said years, over three years hav-

ing elapsed after the returns for 1943 and 1944 were

filed.

5.

Petitioner's income tax returns for the taxable

years ending December 31, 1943 and December 31,

1944 were each filed on April 28, 1947.

6.

At no time has the petitioner, or any person duly

authorized to act on behalf of the petitioner, ex-

tended the period of time within which the amount

of any income taxes due under any return of the

petitioner made by or on behalf of him for the tax-
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able years ended December 31, 1943 and December

31, 1944 might be assessed, nor has the petitioner,

or any person duly authorized to act on behalf of

the petitioner, at any time agreed with the Com-
missioner of Internal Revenue or consented to him

that such x^eriod of time within which such afore-

said income taxes might be assessed be extended for

such aforesaid taxable years.

7.

Petitioner has at no time, by a signed notice in

writing, filed with the Commissioner of Internal

Revenue, or otherwise, waived the restrictions pro-

vided in Subsection (a) of Section 275 of the In-

ternal Revenue Code on the assessment and collec-

tion of the whole or any part of the deficiency

claimed by the Commissioner of Internal Revenue

for the taxable years ended December 31, 1943 and

December 31, 1944.

8.

No notice of deficiency in respect of any tax al-

leged to be due by petitioner for the taxable years

ending December 31, 1943 and December 31, 1944,

respectively, was ever sent by the Commissioner of

Internal Revenue by registered mail to the peti-

tioner within three years after petitioner's income

tax returns for the years 1943 and 1944 were filed.

9.

The notice of deficiency concerning the taxable

years ending December 31, 1943 and Deceml)er 31,

1944 (Exhibit "A" attached hereto) which the Com-
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missioner of Internal Revenue did mail to peti-

tioner was mailed on June 19, 1950, over fifty days

beyond three years after the filing of petitioner's

income tax returns for the years 1943 and 1944.

10.

Petitioner was a resident of a foreign country

and foreign countries from on or about September

29, 1942 to on or about December 24, 1944, and at no

time from such aforesaid date in 1942 imtil such

aforesaid date in 1944 returned to, or was a resident

of, the United States

11.

Petitioner was outside of the United States for

the entire period from approximately September

29, 1942 to approximately December 24, 1944.

12.

Petitioner was a resident of a foreign country or

countries during the entire taxable year 1943.

13.

Petitioner's services were rendered in a foreign

country and foreign countries.

14.

Petitioner's income for the period from on or

about September 29, 1942 to on or about December

24, 1944 was earned from sources without the United

States.
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15.

Petitioner relies upon the facts alleged in para-

graphs numbered 5 to 14, inclusive, as the basis of

this proceeding and as sustaining the assignments

of error made herein.

Wherefore, petitioner prays that this court may
hear and determine this petition.

/s/ GEORGE SLAFF,
Petitioner, pro se

State of California,

County of Los Angeles—ss.

George Slaff, of full age, being duly sworn, says

that he is the petitioner aforenamed; that he

has read the foregoing petition and is familiar with

the statements contained therein, and that the state-

ments contained therein are true, excejDt those stated

to be upon information and belief, and that those

he believes to be true.

/s/ GEORGE SLAFF

Subscribed and sworn to before me this 8th day

of September, 1950.

[Seal] /s/ MARIAN NEWMAN,
Notary Public in and for said County and State.

My Commission expires Jan. 18, 1952.
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EXHIBIT "A"

Form 1279 (Rev. July 1948)—Seal of Office of In-

ternal Revenue Agent in Charge, Newark Div-

ision, 581 Broad Street, 90-D SN-IT-7

Treasury Department

Internal Revenue Service

Newark 2, New Jersey

Mr. George Slafe June 19, 1950

70 Pine Street, New York, New York

Dear Mr. Slaff:

You are advised that the determination of your

income and victory tax liability for the taxable

year ended December 31, 1943, discloses a deficiency

of $356.25 and that the determination of your in-

come tax liability for the taxable years ended De-

cember 31, 1944 and 1945, discloses deficiencies of

$473.00 and $153.36, respectively, as shown in the

statement attached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiency or deficiencies mentioned.

Within 90 days (not counting Saturday, Sunday,

or a legal holiday in the District of Columbia as

the 90th day) from the date of the mailing of this

letter, you may file a petition with the Tax Court

of the United States, at its principal address, Wash-

ington 4, D. C, for a redetermination of the de-

ficiency or deficiencies.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward
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it to the Internal Revenue Agent in Charge, 581

Broad Street, Newark 2, New Jersey for the atten-

tion of EHP-90D. The signing and filing of this

form will expedite the closing of your return (s) by

permitting an early assessment of the deficiency or

deficiencies, and will prevent the accumulation of

interest, since the interest period terminates 30

days after filing the form, or on the date assess-

ment is made, whichever is earlier.

Very truly yours,

GEO. J. SCHOENEMAN,
Commissioner,

By
Internal Revenue Agent in Charge

EHP/lfw
Enclosures: Statement, Form of Waiver.

GPC 16-32058-5

Statement

Mr. George Slaff, 70 Pine St., New York, N. Y.

Tax liability for the Taxable Years Ended De-

cember 31, 1943, 1944 and 1945.

Income Tax (and Victory Tax for 1943)

Year Deficiency

1943 $356.25

1944 473.00

1945 153.36

Total $982.61

In making this determination of your income and

victory tax liability, careful consideration has been



8 George Slaff vs.

given to the report of examination dated May 20,

1947; to your protest dated June 20, 1947 and to

the statements made at the conferences held on

September 17, 1947, November 16, 1948, and May
25, 1950.

It has been determined that you were not a bona

fide resident of a foreign country during the period

of your employment by the American Red Cross in

foreign countries, and your salary is not exempt

from tax under section 116 of the Internal Revenue

Code.

It has been determined further that you are not

entitled to a surtax exemption of $500.00 for your

wife for the taxable year 1945.

A copy of this letter and statement has been

mailed to your representative, Mr. Samuel Slaff, 70

Pine Street, New York, New York, in accordance

with the authority contained in the power of attor-

ney executed by you and on file in this office.

Year Ended Dec. 31, 1942—Adjustments to

Net Income

Net income as disclosed by return $5,179.32

Unallowable deductions and additional

income : (a) Salary 825.00

Total $6,004.32

Nontaxable income and additional de-

ductions: (b) Rent 49.02

Corrected net income $5,955.30
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Year Ended Dec. 31, 1942—Explanation of

Adjustments

(a) Salary received from the American Red
Cross, in the sum of $825.00 is held properly in-

cludible in taxable income.

(b) Depreciation of $49.02 is allowed on improve-

ments to property of $1,313.88 in 1941 disallowed as

deductions from income of that year.

Computation of Income Tax

Net Income $5,955.30

Less : Personal exemption 500.00

Surtax net income $5,455.30

Less : Earned income credit 595.53

Net income subject to normal tax $4,859.77

Normal tax $ 291.59

Surtax 871.06

Total income tax $1,162.65

Taxable Year Ended Dec. 31, 1943—Adjustments

to Net Income

Income Tax Victory Tax

Net Income Net Income

Net income as disclosed

by return $ .... $ ....

Unallowable deductions and

additional income

:

(a) Salary 3,300.00 3,300.00

Corrected net income $3,300.00 $3,300.00
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Explanation of Adjustment

(a) Salary of $3,300.00 received from the Ameri-

can Red Cross is held subject to the Federal income

and victory taxes.

Taxable Year Ended Dec. 31, 1943—Computation

of Income and Victory Tax

1. Income tax net income $3,300.00

2. Less : Personal exemption 500.00

3. Surtax net income $2,800.00

4. Less : Earned income credit 330.00

5. Balance subject to normal tax $2,470.00

6. Normal tax at 6 percent ... $ 148.20

7. Surtax on item 3 388.00

8. Total income tax (item 6 plus item 7) 536.20

11. Victory tax net income $3,300.00

12. Less : Specific exemption . . . 624.00

13. Income subject to vic-

tory tax $2,676.00

14. Victory tax before credit

(5 percent of line 13) $ 133.80

15. Less : Victory tax credit .... 33.45

16. Net victory tax 100.35

17. Net income tax and victory tax $ 636.55
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18. Income tax for 1942 $1,162.65

19. Amount of item 17 or 18 whichever is

larger $1,162.65

20. Forgiveness feature:

(a) Amount of item 17 or 18

whichever is smaller .... $636.55

(b) Amount forgiven (three-

fourths of (a)) 477.41

(c) Amount unforgiven 159.14

21. Total income and victory tax liability. $1,321.79

22. Income and victory tax liability dis-

closed by return 965.54

23. Deficiency of income and victory tax. .$ 356.25

Taxable Year Ended Dec. 31, 1944—Adjustments

to Net Income

Adjusted Gross Income as disclosed by

return $ None

Unallowable deductions and additional in-

come : (a) Salary 3,337.50

Corrected adjusted gross income $3,337.50

Taxable Year Ended Dec. 31, 1944—Explanation

of Adjustments

(a) Compensation of $3,337.50 received from the

American Red Cross is held properly includable in

taxable income.
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Computation of Income Tax

Adjusted gross income $3,337.50

Surtax exemptions—two

Income tax lia})ility (Per ^'Supplement T"
Tax Table : $ 473.00

Income tax liability disclosed by return .... None

Deficiency of income tax $ 473.00

Taxable Year Ended Dec. 31, 1945—Adjustments

to Net Income

Net Income as disclosed by return $7,310.89

Unallowable deductions and additional in-

come : (a) Rents and royalties 10.20

Corrected net income $7,321.09

Explanation of Adjustments

(a) An error in addition on your return is cor-

rected here.

Computation of Income Tax

1. Net income $7,321.09

2. Less : Surtax exemption .... 500.00

3. Surtax net income $6,821.09

4. Surtax $1,606.33

5. Net income $7,321.09

6. Less : Normal tax exemption 500.00

1
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8. Balance subject to normal

tax $6,821.09

9. Normal tax at 3% 204.63

10. Income tax liability $1,810.96

11. Income tax liability disclosed by return 1,657.60

12. Deficiency of income tax $ 153.36

[Endorsed] : T.C.U.S. Filed Sept. 11, 1950.

[Title of Tax Court and Cause.]

ANSWER
Now comes the Commissioner of Internal Revenue

by his attorney, Charles Oliphant, Chief Counsel,

Bureau of Internal Revenue, and for answer to the

petition in the above-entitled proceeding admits,

denies and alleges as follows:

1. Admits that the petitioner is an individual.

Denies the remaining allegations of paragraph 1 of

the petition. Alleges that the petitioner resides at

16 Grove Street, Passaic, New Jersey and has an

office located at 70 Pine Street, New York, New
York.

2. Admits the allegations of paragraph 2 of the

petition.

3. Admits the allegations of paragraph 3 of the

petition.
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4. (a) and (b) Denies the allegations of para-

graphs 4 (a) and (b) of the petition.

5. Admits that the returns for the periods here

involved were filed with the Collector of Internal

Revenue for the Fifth Collection District of New
Jersey at Newark, New Jersey. Denies the remain-

ing allegations of paragraph 5 of the petition.

6. Denies the allegations of paragraph 6 of the

petition.

7. Denies the allegations of paragraph 7 of the

petition.

8. Denies the allegations of paragraph 8 of the

petition.

9. Admits that a notice of deficiency, a copy of

which was attached to the petition and marked Ex-

hibit "A" thereof, was mailed to the petitioner on

June 19, 1950 by the Commissioner of Internal

Revenue. Denies the remaining allegations of para-

graph 9 of the petition.

10. Denies the allegations of paragraph 10 of the

petition.

11. Denies the allegations of paragraph 11 of the

petition.

12. Denies the allegations of paragraph 12 of the

petition.

13. Denies the allegations of paragraph 13 of the

petition.

14. Denies the allegations of paragraph 14 of the

petition.

15. Denies the allegations of paragraph 15 of the

petition.

16. Denies generally each and every allegation of
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the petition not hereinabove specifically admitted,

qualified or denied.

Further answering the petition, respondent al-

leges :

17. That the petitioner filed with the Collector

of Internal Revenue for the Fifth Collection Dis-

trict of New Jersey at Newark, New Jersey, his in-

come tax return for the taxable year 1943 wherein

he reported no gross income.

18. That on June 19, 1950, the respondent, by

registered mail, sent to the petitioner a notice of

deficiency wherein he determined a deficiency in in-

come tax for the taxable year 1943 in the amount

of $356.25.

19. That in said return for the taxable year 1943

petitioner failed to include in his gross income cer-

tain income received as compensation in an amount

of at least $3,300.00, which amount is properly in-

cludible therein.

20. That the petitioner omitted from gross in-

come as reported on his return for the taxable year

1943, an amount properly includible therein which

was in excess of 25 per centum of the amount of

gross income reported in said return.

21. That the petitioner filed with the Collector

of Internal Revenue for the Fifth Collection Dis-

trict of New Jersey at Newark, New Jersey his in-

come tax return for the taxable year 1944 whei'ein

he reported no gross income.

22. That on June 19, 1950, the respondent, by

registered mail, sent to the petitioner a notice of de-

ficiency wherein he determined a deficiency in in-
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come tax for the taxable year 1944 in the amount

of $473.00.

23. That in said return for the taxable year 1944

petitioner failed to include in his gross income cer-

tain income received as compensation in an amount

of at least $3,337.50, which amount is properly in-

cludil^le therein.

24. That the petitioner omitted from gross in-

come as reported on his return for the taxable year

1944, an amount properly includible therein which

was in excess of 25 per centum of the amount of

gross income reported in said return.

25. That the assessment of the deficiencies in in-

come taxes for the taxable years 1943 and 1944 is

not barred by the statute of limitations.

26. That the collection of the deficiencies in in-

come taxes for the taxable years 1943 and 1944 is

not barred by the statute of limitations.

Wherefore, it is prayed that the relief sought in

the petition be denied.

/s/ CHARLES OLIPHANT,
Chief Counsel, Bureau of Internal

Revenue

Of Counsel:

HARTFORD ALLEN,
Division Counsel

JOHN E. MAHONEY,
Attorney, Bureau of Internal Revenue

[Endorsed] : T.C.U.S. Filed October 19, 1950.
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[Title of Tax Court and Cause.]

REPLY

The above named petitioner, for his reply to the

answer in the above entitled proceeding, admits,

denies and alleges as follows:

1. Denies the allegations of paragraph ^'17" of

the answer.

2. Admits that a notice of deficiency, a copy of

which is attached to the petition and marked Ex-

hibit "A", was mailed to the petitioner on June 19,

1950 at 70 Pine Street, New York, N. Y., respect-

fully refers the Court to Exhibit ''A" attached to

the petition and, except as herein admitted, denies

the allegations of paragraph "18" of the answer.

3. Denies the allegations of paragraph "19" of

the answer.

4. Denies the allegations of paragraph "20" of

the answer.

5. Denies the allegations of paragraph "21" of

the answer.

6. Admits that a notice of deficiency, a copy of

which is attached to the petition and marked Exhibit

"A", was mailed to the petitioner on June 19, 1950

at 70 Pine Street, New York, N. Y., respectfully

refers the Court to Exhibit "A" attached to the

petition and, except as herein admitted, denies the

allegations of paragraph "22" of the answer.

7. Denies the allegations of paragraph *'23" of

the answer.

8. Denies the allegations of paragraph "24" of

the answer.
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9. Denies the allegations of paragraph "25" of

the answer.

10. Denies the allegations of paragraph "26" of

the answer.

Wherefore the petitioner prays that this Court

may hear and determine the petition.

/s/ GEORGE SLAFF,
Petitioner, pro se

Duly Verified.

[Endorsed] : T.C.U.S. Filed December 4, 1950.

[Title of Tax Court and Cause.]

TRANSCRIPT OF TESTIMONY

Circuit Court of Appeals Courtroom, 16th Floor,

Federal Building, Los Angeles, California. May 19,

1952—11:15 a.m.

(Met pursuant to notice.)

Before Honorable Clarence V. Opper, Judge.

Appearances: George Slaff, 6875 Pacific View

Drive, Los Angeles 28, California, appearing on his

own behalf. Clayton J. Burrell, (Honorable Charles

W. Davis, Chief Counsel, Bureau of Internal Rev-

enue), appearing for the Respondent.

Proceedings

The Clerk: Docket No. 30464, George Slaff.

The Court: State your appearances for the rec-

ord, please.

Mr. Slaff: George Slaff, in person.

I

UMi
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Mr. Biirrell : Clayton J. Burrell, for Respondent.

I am ready.

The Court: Proceed.

Mr. Slaff: Shall I be sworn, your Honor?

The Court: Well, I thought jjerhaps someone

might want to make an opening statement.

Opening Statement on Behalf of the Petitioner

By Mr. Slaff

Mr. Slaff: I shall, if the Court please. There

are two issues involved in this case, and only two.

They are whether Petitioner is liable for taxes, hav-

ing been claiming to be a bona fide resident of a

foreign country during the years 1943 and 1944,

having been in the service of the American Red
Cross overseas during that period. More specific-

ally, through all of the year 1943 and until Decem-

ber 22 or 24, 1944.

The other issue involved is whether the three-

year statute of limitations under Section 275 (a),

I believe, or the five-year statute of limitations, im-

der Section 275 (c), is applicable, no notice of de-

ficiency having been filed until more than three

years, although less than five years after the returns

were filed.

I have only one witness; myself.

The Court: Do you have anything you want to

add to that?

Mr. Burrell: Your Honor, that is a fair state-

ment of the issues involved in this case.
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The Court: Very well.

Whereupon,

GEORGIE SLAFF
called as a witness on his own behalf, having been

first duly sworn, was examined and testified as

follows

:

The Clerk: Please be seated. State your name

and address for the record, Mr. "Witness.

The Witness: My name is George Slaff. I live

at 6875 Pacific View Drive, Los Angeles.

Direct Examination

The Court: You wish to make a statement, Mr.

Slaff?

The Witness: Yes, sir. In the year 1942, having

been classified as 4-F by my Draft Board because

of physical disability, and having been refused en-

trance into three of the branches of the Armed
Services, to which I applied, similarly on grounds

of physical disability, I found employment with the

American Red Cross approximately June or July

of 1942. I was employed by the American Red
Cross, with specific request on my part for service

overseas.

In September of 1942 I was ordered by the Amer-

ican Red Cross for service in England.

I applied for and received an American passport

and traveled to England as a civilian passenger on,

a civilian airline. I believe the American Export

Line, on one of its clipper ships.
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(Testimony of George Slaff.)

I left the United States approximately the end

of September 1942, September 29th, I believe is the

date of record, and arrived in England and I was
assigned to a station in Greenock, Scotland, where

I served with the American Red Cross approxi-

mately from the beginning of October 1942 until

December 1942.

During that time I did not live at the American

Red Cross quarters, but lived with a civilian family

in Greenock. The name of the family was Mr. and

Mrs. R. Gilchrist. I had a room in their home.

In December of 1942 I was assigned by the Amer-

ican Red Cross to serve in North Africa, and pro-

ceeded from England to North Africa, and lived

there sometime toward the end of December 1942,

sometime before Christmas.

In North Africa I served with the American

Red Cross in the capacity of executive aide or ex-

ecutive assistant to the Delegate to North Africa.

In Algiers I had an apartment for a time, a house

for a time. I was in North Africa from approxi-

mately December of 1942 until approximately Octo-

ber of '43, when I was assigned for service in Italy.

I served in Italy—I arrived in Italy, in Naples,

approximately October of 1943 and became director

of food supply for the American Red Cross. In

Italy I lived for—in Naples, while I was there, I

lived for the bulk of the time that I was there in an

apartment with one Ralph Howard, who was then

correspondent for the National Broadcasting Com-

pan}^ We had our apartment and had a servant.
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(Testimony of George Slaff.)

I was in Italy in the capacity I have mentioned

from the time I arrived until approximately Au-

gust, late August of 1944. That would be, for the

record, from October of 1943 until approximately

August of 1944.

I was then assigned to service in France, an en-

trance having been made into France through

Southern France shortly before then, and I served

in France at Marseilles and Dijon until approxi-

mately December, the middle of December of 1944.

Similarly, in Dijon I maintained or had an apart-

ment in which I lived. And I might state, because

I think it is relevant, obviously, and I think it

should be stated, that my intention was not to re-

main away from the United States permanently.

My intention—I wish to make it clear, in all fair-

ness—my intention was to return to the United

States when and if, I might say, my service with

the American Red Cross overseas was completed.

I intended, however, and did intend to remain

abroad as long as I was required to remain abroad,

whether that might take a year or two years or five

years; whatever the exigencies of that particular

situation might demand.

I was returned to the United States in Decem-

ber of 1944 by the American Red Cross, on leave,

and for the purpose of making certain appearances

here in the United States on behalf of the Ameri-

can Red Cross.

As I say, I returned approximately, I think the

I
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(Testimony of George Slaff.)

date was December 22, 1944. And in May, April or

May of 1945 I left the service of the American Red
Cross, having been requested to return to the serv-

ice of the Government with the Federal Power

Commission.

I am advised by counsel that I was liable for

taxes in England and in France during the war.

And I wish to state, for the record, however, that

no taxes were paid by me, either in England or

France, during the war.

On April 28, 1947, my returns for the years 1943

and 1944 were filed. And I should like to call upon

counsel at this time to present those returns for the

record, so they may be put in evidence.

Mr. Burrell: I will be glad to do that, your

Honor.

Can you identify these as your returns, Mr.

Slaff?

The Witness : Yes, those are both my returns for

the years 1943 and '44, respectively.

Mr. Bunnell : We will offer them as Respondent's

Exhibits A and B, if your Honor please, and ask

permission of the Court to substitute photostats at

a later date.

The Court: Do you prefer to have them put in

as joint exhibits?

The Witness: That is perfectly all right. It is a

matter of complete indifference, so long as they are

received in evidence.
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(Testimony of George Slaff.)

The Court: All right. They will be received in

evidence and marked.

The Clerk: Respondent's Exhibits A and B.

(The docmnents above referred to were re-

ceived in evidence and marked Respondent's

Exhibits A and B.)
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The Witness: As appears on the face of those

exhibits, they were filed on April—both filed on

April 28, 1947, with the Collector of Internal Rev-

enue for the Fifth District of New Jersey.

Similarly, as appears on the face of both exhibits,

on the face of Exhibit A, my return for 1943, I

stated, under the heading on the first page of the

exhibit, of the return. Exhibit A, * 'Income," the

following

:

''American Red Cross— (overseas September

1942 to December 1944) income received $3,-

300.00 ; exempt under Section 116 I.R.C., there-

fore, no taxable income."

Similarly, my return for the year 1944, Exhibit

B, I stated also, on the face of page 1 of that ex-

hibit, the same words:

"American Red Cross—(overseas September

1942 to December 1944), income received $3,-

300.00. Exempt under Section 116 I.R.C. There-

fore, no taxable income."

I wish to state for the record that no extension

of the statute of limitations has been filed or entered

into or made by me or by anyone authorized to act

on my behalf. Nor has any waiver of the statute of

limitations been filed, executed by myself or by any-

one acting on my behalf.

As appears from the pleadings, and as is the fact,

in any event, notice of deficiency was mailed to me

on June 19, 1950, more than three years after the

returns were filed; which returns had showed my
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(Testimony of George Slaff.)

total gross income to be $3,300.00 for each one of the

years in question.

That concludes my testimony, your Honor.

Mr. Burrell: Your Honor please, I would like

to question the witness on cross examination.

The Court: All right.

Cross Examination

Q. (By Mr. Burrell): Mr. Slaff, what is your

business or profession?

A. I am an attorney.

Q. Were you a member of the Bar in 1943 and

'44, when these returns were filed?

A. Yes, I was. The returns were filed in 1947,

Mr. Burrell. However, I was a member of the Bar

in '43, '44 and '47.

Q. Were you a practicing attorney prior to the

war and prior to your going overseas?

A. Yes.

Q. What was your professional relationship?

Were you in a firm somewhere in the East, or what

was your circumstance in that regard?

A. At what time?

Q. In 1942, prior to your accepting the Red

Cross position.

A. Prior to 1942 I was counsel to the Federal

Power Commission in Washington, D. C.

Q. Did you obtain a leave of absence from that

position, or did yon resign?

A. No, I didn't—I am quite sure I did not re-

sign, Mr. Burrell. I would assume that I received
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a leave of absence and, in any event, I returned to

the Federal Power Commission in a different capa-

city on termination of my services with the Ameri-

can Red Cross.

So the record will be complete in that respect,

I think before I left for overseas, or for service

with the American Red Cross I probably held the

position of principal attorney with the Federal

Power Commission.

When I returned I was engaged as chief coimsel

of the Federal Power Commission, and not general

counsel, but chief counsel in charge of a nation-

wide investigation of natural gas resources, et

cetera. It was in a different capacity, however, from

that which I had left in 1942.

Q. Do you have a family, Mr. Slaff?

A. I have now.

Q. Did you have in 1942?

A. Well, if you mean a wife and children, no. I

was not married. And I might, if I may say so at

this time, state what I should have stated on direct

examination, that on leaving the United States in

September of 1942 I gave up the apartment which

I had maintained in Washington up to that time,

which was the only place of permanent abode or

residence or domicile which I had maintained in the

United States up to that time.

Q. When were you married, Mr. Slaff?

A. Shortly after my return from overseas.

Q. Did you own any real property in the United

States prior to your leaving for overseas?
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A. Yes, sir.

Q. What disposition, if any, did you make of it

while you were overseas, while you were gone over-

seas?

A. Let me make the record clear. That property

was in my name, and when I left for overseas I

transferred that property to my brother.

Q. That was a complete disposition or was it

still subject to your

A. No, it was a complete disposition.

Q. It was your intention to return to the United

States when your tour of duty overseas was

finished ?

A. Let me put it this way: It was my hope to

return to the United States. Yes, certainly, I in-

tended to return to the United States if I was physi-

cally able to do so.

Q. In that regard, your intention would be no

different from a boy serving in uniform overseas,

or something of that sort?

A. I should prefer not to speak for the inten-

tions of the men serving in uniform. I can speak

for my own.

Mr. Burrell: I believe that is all.

The Court: Do you have any redirect?

The Witness: No, I have no further testimony.

The Court : I am not sure I heard you mention this

one way or the other: But referring now to the two

tax returns that have been produced and marked in

evidence. Respondent's Exhibits A and B, I notice

that they are both termed '^Delinquent Returns."
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Of course, they would look on their face as though

they were delinquent, bearing in mind the years for

which they are filed and the dates which they ap-

pear to have been filed.

Was there any correspondence or communication

of any kind between you and the Bureau, giving

you leave to file those late returns?

The Witness : Yes, there was—not by me, but on

my behalf, sir. By my brother, who acted as my at-

torney, in fact.

The Court: Since you are only answering my
question, I am not going to ask you the question in

such a way as to call for inadmissible evidence.

If there is anything like that and if it is in writ-

ing, of course, it would be the best evidence. I am
simply saying that had your answer been "No,"

that would have been different.

If you want to go into that further, of course, you

will have an opportunity to do that.

The Witness: Well, I must say I don't under-

stand the contention in which your Honor raises

the fact that this is marked ' 'Delinquent Return."

The Court: One of the things I have in mind

—

perhaps I shouldn't be so uninformed about it my-

self—but I can't recall any cases which deal with

the question of the running of the statutes in the

case of a delinquent return.

I am raising the point now because this is the

only time I will have the chance to raise it.

I will expect, of course, that you will deal with

that in your brief, but that wouldn't take the place
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of any evidence or any testimony that might bear

on the question.

The Witness: Would your Honor give me a

moment ?

The Court: Yes.

The Witness: I can only add, your Honor, that

an affidavit was filed on my behalf by my attorney

in 1947, January in 1947, or thereabouts, stating

why the return had not been filed earlier and asking

that no delinquent penalties be levied, and no delin-

quent penalties were levied. If that adds anything

to the

The Court: I can see there is no delinquency

penalty involved. It apparently was not raised in

either the deficiency notice or the answer.

The Witness: That is correct.

Mr. Burrell: May I ask another question of this

witness in this very regard?

The Court: Yes.

Q. (By Mr. Burrell) : Are these returns, Re-

spondent's Exhibits A and B, the only returns filed

with regard to the years 1943 and '441

A. Yes, they are.

Q. No other returns were filed f

A. No.

The Court: Is that your case?

The Witness: That is all.

Mr. Burrell: That is all.

The Court: You may be excused.

(Witness excused.)
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The Court: Mr. Slaff, do you want time for

filing a brief?

Mr. Slaff: Yes, your Honor.

The Court: How much time?

Mr. Burrell: Your Honor please, I would like

the privilege of filing a consecutive brief, some rea-

sonable time after the Petitioner has filed his brief.

Mr. Slaff: I have no objection. I should think we

could file them concurrently and get them over with

that much faster.

The Court: This is kind of a roundabout way

of giving the Respondent more time.

Mr. Slaff: Apparently, I will have an oppor-

tunity to

The Court: Is 45 days enough for your original

brief ?

Mr. Slaff: Ample.

The Court : How much time do you want for your

answering brief?

Mr. Burrell: 30 days. Would that ])e agreea])lo?

The Court : 30 days thereafter for Respondent to

answer.

How much time do you want for your reply?

Mr. Slaff: I should say 15 days.

The Court : 15 days thereafter for the Petitioner

to reply.

Read those dates, please, Mr. Clerk.

The Clerk: Yes, sir.

Mr. Burrell : Your Honor please, I would like to

have the Court's permission to have the original

briefs returned to us and substitute the photostats.

The Court: You mean the exhibits?
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Mr. Burrell: Yes.

The Court: You want permission to withdraw

them and photostat them?

Mr. Burrell: Yes.

The Court: That may be done.

Mr. Clerk: Petitioner's brief is due on July 3rd.

Respondent's answering brief, on July 4th.

Petitioner's reply brief, on August 19th.

Mr. Slaff: In view of the possibility I might be

on vacation at that time, might I ask for a month?

The Court: For the reply?

Mr. Slaff: Yes.

Mr. Burrell: I suppose I will have an oppor-

tunity to file a reply brief to that?

The Court: Yes. 30 days for reply instead of 15.

Mr. Burrell: That will be September 3rd instead

of August 19th?

The Clerk: Yes.

(Whereupon, at 12:00 o'clock noon, Monday,

May 19, 1952, the hearing in the above-entitled

• matter was closed.)

[Endorsed] : T.C.U.S. Filed June 12, 1952.
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[Title of Tax Court and Cause.]

MEMORANDUM FINDINGS OF FACT AND
OPINION

George Slaff, pro se.

Clayton J. Burrell, Esq., for the respondent.

Opper, Judge: This proceeding is for a rede-

termination of a deficiency in income and victory

taxes for 1943 and in income tax for 1944 in the

amounts of $356.25 and $473, respectively. Two
questions are presented for our decision:

1. Whether petitioner was a bona fide resident of

a foreign country or countries during the period in

question and .thus exempt from payment of tax pur-

suant to section 116 of the Internal Revenue Code.

2. Whether the applicable Statute of Limitations

period is three years as provided in section 275(a)

of the Internal Revenue Code, or five years as pro-

vided in section 275(c) of the Internal Revenue

Code.

Findings of Fact

For reasons of physical disability, petitioner, an

individual, was classified by his draft board as 4-F

and was refused entrance into three branches of the

Armed Services in which he sought to enlist. Peti-

tioner applied for overseas service with the Ameri-

can Red Cross (hereinafter called "Red Cross")

and was employed by that organization in June or

July 1942. He received a leave of absence from the

Federal Power Commission where he held the posi-

tion of principal attorney, made a complete disposi-
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tion of the real property he owned in the United

States, and gave up his apartment in Washington,

D. C, which was the only permanent abode or resi-

dence he had maintained in the United States up

to that time.

Having applied for and received an American

passport, he was ordered by the Red Cross to Eng-

land in September 1942. He flew there as a civilian

passenger on a civilian airline. From October to De-

cember 1942, he served with the Red Cross in

Greenock, Scotland and lived there with a civilian

family rather than at the Red Cross quarters.

In December 1942, petitioner was assigned to

North Africa where he served as Executive Aide or

Executive Assistant to the Delegate to North Africa

until October 1943. While in North Africa he had

an apartment in Algiers for a time and a house

for a time.

From October 1943 until August 1944, petitioner

served in Naples, Italy, as Director of Food Supply

for the Red Cross. For the bulk of his time there,

he shared an apartment with a correspondent of the

National Broadcasting Company.

In August 1944, petitioner was assigned to

France, serving at Marseilles and Dijon until the

middle of December 1944. In Dijon, he lived in an

apartment.

In December 1944, petitioner was returned to the

United States in order to make appearances on be-

half of the Red Cross. The Federal Power Com-

mission subsequently requested petitioner to return

to its service. He did so in April or May of 1945,
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being engaged as chief counsel in charge of a nation-

wide investigation of natural gas resources, a dif-

ferent capacity from that which he had left in 1942.

Petitioner's intention upon going overseas was to

return to the United States after serving abroad

whatever period of time might be required. He was

advised by counsel that he was liable for taxes in

England and France during the war, but he paid

no taxes to either country.

On April 28, 1947, petitioner filed his returns for

the years 1943 and 1944 with the collector of in-

ternal revenue for the fifth district of New Jersey.

He stated on the first page of his 1943 return under

the heading "Income" the following:

American Red Cross—Overseas Sept. 1942 to

Dec. 1944. Income received $3300; exempt un-

der Section 116 I.R.C. ; therefore no taxable

income.

After the words ''Enter total here," he wrote

**None." A similar statement was made in the re-

turn for 1944.

Notice of deficiency was mailed by respondent to

petitioner on June 19, 1950, more than three years

after the returns were filed. No waiver extending

the Statute of Limitations has been filed, entered

into or made by petitioner or anyone acting on his

behalf.

Petitioner was not a bona fide resident of a for-

eign country or countries during either 1943 or

1944.

Petitioner omitted from gross income reported

for the years 1943 and 1944 amounts properly in-
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cludible therein which, for each of said years, are in

excess of 25 per centum of the amount of gross in-

come stated in the respective returns.

Opinion

The preliminary question is whether under sec-

tion 275(c) respondent had five years within which

to determine a deficiency prior to the running of

the Statute of Limitations/ This question has al-

ready been decided adversely to petitioner's conten-

tion. It is not sufficient that the receipt of the

amounts in question appears on the return.

* * * Although an amount may be disclosed

fullj^on the return, if it is not reported as a

part of the gross taxable income, it is not a part

of the "gross income stated in the return" as

that phrase is used in section 275(c). * * * [M.

C. Parrish & Co., 3 T. C. 119, 130-131, affd.

(C.A. 5), 147 F. 2d 284. (Emphasis added.)

The treatment by petitioner of the disputed item

is exemplified by the following quotation from his

1944 tax return:

^"Sec. 275. Period of Limitation Upon Assess-

ment and Collection.*****
"(c) Omission from Gross Income.—If the tax-

payer omits from gross income an amoimt properly
includible therein which is in excess of 25 per
centum of the amount of gross income stated in the

return, the tax may be assessed, or a proceeding in

court for the collection of such tax may be begun
without assessment, at any time within 5 years after

the return was filed."
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2. Enter your total wages, salaries, bonuses,

commissions, and other compensation received

in 1944, Before Pay-Roll Deductions for taxes,

dues, insurance, bonds, etc. Members of armed
forces and persons claiming traveling or reim-

bursed expenses, see Instruction 2.

Print Employer's Name Where Employed

(City and State) Amount: American Red Cross

(Overseas Sept. 1942 to Dec. 1944) Income re-

ceived $3300 ; exempt under Section 116 I.R.C.

;

therefore no taxable income. Enter total here

$ None.

The claim that such payments were exempt from

income tax is at war with the assumption that the

amounts are ''properly includible" in his gross in-

come. His statement necessarily results in a failure

to include that amount or in fact any amount what-

ever in his gross income. See American Foundation

Co., 2 T. C. 502 ; Emma B. Maloy, 45 B.T.A. 1104.

Since this was petitioner's only income the con-

clusion is inevitable that not 25 per cent but 100

per cent was omitted from gross income if the sums

in question were properly includible therein.

We come then to the substantive question whether

the payments to petitioner were exempt because he

was a resident of a foreign country during each of

the years involved. This question also we regard as

having been ruled upon adversely to petitioner's

position. Although both parties view the question as

one of fact, Charles F. Bouldin, 8 T. C. 959, and on

that approach it may be assumed that our ultimate

finding disposes of the question, it is equally true
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that on facts not in any material respect distin-

guishable from those here present it was determined

that the taxpayer was not a bona fide resident of a

foreign country. In William B. Cruise, 12 T. C.

1059, the taxpayer, like the present petitioner, was

assigned to duties abroad by the American Red
Cross. Perhaps less favorably to respondent's con-

tention in the Cruise case the petitioner there spent

some three years in one assignment and claimed a

possible intention of remaining abroad. Here it

seems evident from the circumstances disclosed that

petitioner was at all times subject to instantaneous

changes of assignment at the direction of the Red
Cross ; and he did in fact, in the approximately two

years in which he was abroad, occupy four different

positions in four different countries. He freely ad-

mits that his intention at all times was to return to

the United States when the necessities of his Red
Cross duties were terminated. In each country he

was in effect "a mere transient or sojourner." Regu-

lations 111, section 29.211-2.

As in Michael Downs, 7 T. C. 1053, 1059, affd.

(C.A. 9), 166 F. 2d 504, certiorari denied 334 U. S.

832, "the good faith of petitioner in going over seas

* * * and rendering important and essential services

to the war effort cannot be questioned." but as in

William B. Cruise, supra, 1063, ''His actions from

the time he received his Red Cross appointment

clearly indicate that he belongs in the same category

as other civilian workers who contributed to the war
effort by accepting employment in a foreign coun-

try * * *" We view the deficiency as determined
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both correctly and within the statutory period of

limitation.

Decision will be entered for the respondent.

Entered: June 8, 1953.

[Endorsed] : T.C.U.S. Received June 2, 1953.

The Tax Court of the United States

Washington

Docket No. 30464

GEORGE SLAFF, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Court, as set

forth in its Memorandum Findings of Fact and

Opinion, entered June 8, 1953, it is

Ordered and Decided: That there is a deficiency

in income and victory tax for 1943 and in income

tax for the 1944, in the amounts of $356.25 and

$473, respectively.

Enter: June 8, 1953.

[Seal] /s/ CLARENCE OPPER,
Judge
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In the United States Court of Appeals

for the Ninth Circuit

T. C. Docket No. 30464

GEORGE SLAFF, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION FOR REVIEW

Comes now the Petitioner, in person, and peti-

tions the United States Circuit Court of Appeals

for the Ninth Circuit to review the decision of the

Tax Court of the United States in the above matter

entered on Jime 8, 1953, and respectfully states the

following

:

I.

The nature of the controversy is as to whether a

deficiency in income and victory tax exists for 1943

and whether a deficiency in income tax exists for

1944.

The basic issues involved herein are:

(a) Whether the Commissioner of Internal Rev-

enue was barred by the Statute of Limitations from

assessing the alleged deficiencies herein.

(b) Assuming that the Commissoner was not so

barred, whether the Petitioner was a bonafide resi-

dent of a foreign country or countries during period

involved and thus exempt from taxation.

II.

This Petition for Review is filed pursuant to Sec-
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tions 1141 and 1142 of the Internal Revenue Code.

Venue of the United States Circuit Court of

Appeals for the Ninth Circuit is established by vir-

tue of a Stipulation in writing, dated July 10, 1953,

heretofore filed in the United States Tax Court, be-

tween the attorney for the Commissioner and the

Petitioner, in person, stipulating that re\dew may be

had in the aforesaid United States Circuit Court

of Appeals for the Ninth Circuit.

Dated: August 4, 1953.

/s/ GEORGE SLAFF,
Petitioner Pro Se

NOTICE
To: Kenneth W. Gemmill, Acting Chief Counsel,

Bureau of Internal Revenue, Washington, D.C.

Sir:

Please Take Notice that the undersigned has

hereby applied for review by the United States

Circuit Court of Appeals for the Ninth Circuit, of

the decision of the Tax Court of the United States

in the above captioned matter, entered on June 8,

1953, by filing the enclosed Petition for Review

with the Clerk of the Tax Court of the United

States.

Dated: August 4, 1953.

/s/ GEORGE SLAFF,
Petitioner Pro Se

Affidavit of Service by Mail attached.

[Endorsed] : T.C.U.S. Filed August 24, 1953.
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The Tax Court of the United States

Washington

[Title of Cause]

CERTIFICATE

I, Victor S. Mersch, Clerk of The Tax Court of

the United States do hereby certify that the fore-

going documents, 1 to 11, inclusive, constitute and

are all of the original i^apers and proceedings on

file in my office as called for by the ' 'Designation

as to Contents of Record on Review" in the pro-

ceeding before The Tax Court of the United States

entitled "George Slaff, Petitioner, vs. Commissioner

of Internal Revenue, Respondent", Docket No.

30464 and in which the petitioner in The Tax Court

proceeding has initiated an appeal as above num-

bered and entitled, together with a true copy of the

docket entries in said Tax Court proceeding, as the

same appear in the official docket book in my office.

In testimony whereof, I hereunto set my hand

and affix the seal of The Tax Court of the United

States, at Washington, in the District of Columbia,

this 4th day of September, 1953.

[Seal] /s/ VICTOR S. MERSCH,
Clerk, The Tax Court of the United

States
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[Endorsed] : No. 14054. United States Court of

Appeals for the Ninth Circuit. George Slaff, Peti-

tioner, vs. Commissioner of Internal Revenue, Re-

spondent. Transcript of Record. Petition to Review

a Decision of The Tax Court of the United States.

Filed: September 25, 1953.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit

In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 14054

GEORGE SLAFF, Appellant,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Appellee.

STATEMENT OF POINTS
Now comes the Appellant herein in person and

hereby asserts the following errors which he in-

tends to urge on review by this Court of the De-

cision of the Tax Court of the United States en-

tered June 8, 1953.

1. That the Tax Court erred in finding that the

Petitioner had omitted from gi'oss income reported

for the years 1943 and 1944 amounts properly in-

cludible therein which, for each of said years, are

in excess of 25% of the amount of gross income

stated in the respective returns.

2. That the Tax Court erred in holding that the

assessment of the deficiency was not barred by the
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applicable Statute of Limitations, Sec. 275(a),

I.R.C. ("The amount of income taxes imposed by

this chapter shall be assessed within three years

after the return was filed, and no proceeding in

court without assessment for the collection of such

taxes shall be begun after the expiration of such

period.") and in holding that the applicable Statute

of Limitations was Sec. 275(c), I.R.C. ("If the

taxpayer omits from gross income an amount prop-

erly includible therein which is in excess of 25 per

centum of the amount of gross income stated in the

return, the tax may be assessed or a proceeding in

court for the collection of such tax may be begun

without assessment, at any time within five years

after the return was filed."), and that therefore the

action was not barred.

3. That the Tax Court erred in finding that the

Petitioner was not a bona fide resident of a foreign

country or countries during 1943 or 1944 and in

failing to find that the Petitioner's income was ex-

empt from taxation during those years.

4. That the Tax Court erred in entering its De-

cision wherein it ordered and decided that there is

a deficiency in income and victory tax for 1943

and in income tax for 1944 in the amounts of

$356.25 and $473.00, respectively.

Dated: October 2, 1953.

/s/ GEORGE SLAFF,
Appellant, Pro Se

Notice of Filing attached.

[Endorsed]: Filed Oct. 5, 1953. Paul P. O 'Brien,

Clerk.
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No. 14054

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

George Slaff,

Petitioner-Appellant,

vs.

Commissioner of Internal Revenue,

Respondent.

On Petition to Review a Decision of The Tax Court of the

United States.

BRIEF FOR APPELLANT.

This is an appeal from a judgment of the Tax Court

of the United States entered June 8, 1953, upholding de-

ficiencies assessed against Appellant by the Collector of

Internal Revenue as follows:

1943—Income and Victory Tax, $356.25

1944—Income Tax, $473.00

This appeal is taken pursuant to the provisions of Sections

1141 and 1142, Internal Revenue Code, and is before this

Court pursuant to written stipulation between Appellant

and Counsel for the Respondent that the decision of the

Tax Court might be reviewed by this Court.
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Statement of Case and Questions Involved.

This appeal presents for the first time in any Circuit

Court the question of whether one who fully reports his

total income on his individual tax return in the section

headed "Income" or "Your Income" and, at the same

time, claims that the income reported is exempt from

taxation because of a specific provision of law (in this

case, Sec. 116, I. R. C.) has, in fact, omitted to report

an amount properly includible in gross income in excess

of 25% of the amount of gross income stated in the re-

turn, and thus has caused the Statute of Limitations to

be extended from the normal period of three years set

forth in Section 275(a), Internal Revenue Code, to the

exceptional five-year period provided for in Section

275(c)/

The other question presented is whether or not Appel-

lant was, in fact, a bona fide resident of a foreign country

or countries during the years in question and therefore

exempt from taxation by reason of Section 116, Internal

^Sec. 275. Period of Limitation upon Assessement and Collec-

tion.

Except as provided in Section 276

—

(a) General Rule.—The amount of income taxes imposed by

this chapter shall be assessed within three years after the return

was filed, and no proceeding in court without assessment for the

collection of such taxes shall be begun after the expiration of such

period.

(c) Omission from Gross Income.—If the taxpayer omits from
gross income an amount properly includible therein which is in

excess of 25 per centum of the amount of gross income stated in

the return, the tax may be assessed, or a proceeding in court for

the collection of such tax may be begun without assessment at any

time within 5 years after the return was filed.
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Revenue Code. It is, of course, Appellant's position that

there is no need for the Court to decide this point since

the assessment was barred by the three-year Statute of

Limitations.

There is no dispute as to the facts. They may be

taken (with one correction which will be noted) as set

forth in the Tax Court's Findings of Fact [R. 37-39],

with the exception of the last two findings (not set forth

here) which are the Court's Conclusions, as follows:

"For reasons of physical disabiHty, petitioner, an

individual, was classified by his draft board as 4-F

and was refused entrance into three branches of the

Armed Services in which he sought to enlist. Peti-

tioner applied for overseas service with the American

Red Cross (hereinafter called 'Red Cross') and was

employed by that organization in June or July, 1942.

He received a leave of absence from the Federal

Power Commission where he held the position of

principal attorney, made a complete disposition of

the real property he owned in the United States, and

gave up his apartment in Washington, D. C, which

was the only permanent abode or residence he had

maintained in the United States up to that time.

"Having applied for and received an American

passport, he was ordered by the Red Cross to Eng-

land in September, 1942. He flew there as a civilian

passenger on a civilian airline. From October to

December, 1942, he served with the Red Cross in

Greenock, Scotland, and lived there with a civilian

familv rather than at the Red Cross quarters.



"In December, 1942, petitioner was assigned to

North Africa where he served as Executive Aid or

Executive Assistant to the Delegate to North Africa

until October, 1943. While in North Africa he had

an apartment in Algiers for a time and a house for

a time.

"From October, 1943, until August, 1944, peti-

tioner served in Naples, Italy, as Director of Food

Supply for the Red Cross. For the bulk of his time

there, he shared an apartment with a correspondent

of the National Broadcasting Company.

"In August, 1944, petitioner was assigned to

France, serving at Marseilles and Dijon until the

middle of December, 1944. In Dijon, he lived in an

apartment.

"In December, 1944, petitioner was returned to the

United States in order to make appearances on be-

half of the Red Cross. The Federal Power Com-

mission subsequently requested petitioner to return

to its service. He did so in April or May of 1945,

being engaged as chief counsel in charge of a na-

tion-wide investigation of natural gas resources, a

different capacity from that which he had left in

1942.

"Petitioner's intention upon going overseas was

to return to the United States after serving abroad

whatever period of time might be required. He was

advised by counsel that he was liable for taxes in

England and France during the war, but he paid no

taxes to either country.
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"On April 28, 1947, petitioner filed his returns for

the years 1943 and 1944 with the collector of internal

revenue for the fifth district of New Jersey. He
stated on the first page of his 1943 return under the

heading 'Income' the following:

" 'American Red Cross—Overseas Sept. 1942 to

Dec. 1944. Income received $3300; exempt under

Section 116 I. R. C. ; therefore no taxable income.'

"After the words 'Enter total here,' he wrote

'None.' A similar statement was made in the return

for 1944."

{Note—This is a correct statement with re-

spect to the 1944 return although it should be

noted that there is no heading over the column

where the total is to be entered. It is correct

also with respect to the 1943 return except for

the fact that in the 1943 return the notation was

"Total" instead of "Enter total here" and the

columns where the total was to be entered were

headed respectively "Column 1—Income Tax

Net Income" and "Column 2—Victory Tax Net

Income" and it was under these headings that

Appellant wrote in each case the word "None.")

"Notice of deficiency was mailed by respondent to

petitioner on June 19, 1950, more than three years

after the returns were filed. No waiver extending

the Statute of Limitations has been filed, entered

into or made by petitioner or anyone acting on his

behalf."



ARGUMENT.

POINT I.

The Claim of Exemption From Taxation of Fully

Stated Income Did Not Constitute an Omission

to Report.

The question involved is a very simple one. Did Ap-

pellant omit from his statement of gross income contained

in his returns any amount properly includible therein?

In this case, the Commissioner would disturb the normal

three-year statute of limitations for assessment by as-

serting a deficiency more than 3 years after the filing of

the returns showing on their face Appellant's entire in-

come, designated as "Income Received" in the Section

entitled "Income" and "Your Income" respectively.

The Code allows a five-year period where the taxpayer

omits to report more than 25% of his gross income

(I. R. C, Sec. 275(c).) But since this constitutes an

exception to the Statute of Limitations, it has been estab-

lished in the leading case of C. A. Reis, I. T. C. 9, aflfd.

142 F. 2d 902 (C. C. A. 6), that the Commissioner, when

relying upon this exception, has the burden of proving

the basis for its application.

It is conceded that Appellant's total income in each of

the two years in question was $3300—the amount stated

on the face of each of his returns as "Income Received"

under the headings "Income" (on the 1943 return) and

"Your Income" (on the 1944 return). The Court below

held that the Appellant's claim that the amount stated by

him as "Income Received" was exempt from taxation

"necessarily results in a failure to include that amount or

in fact any amount whatever in his gross income" [R.

41].
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We submit that the Court's decision is at war with the

language of Section 275(c), with the purpose of Section

275(c), and with the cases which have dealt with it.

The Language of Section 275(c).

Section 275(c) uses clear language. It is entitled

"Omission from Gross Income." The word "omit" is the

key word of the section and decisive of its meaning and

intent. "If the taxpayer omits from gross income . . ."

There is nothing mysterious about the meaning of the

word "omit." It is simple and explicit, without hidden

significances or obscure connotations. Webster's New
International Dictionary (2d Ed., 1939) defines "omit"

as "To leave out or unmentioned; to abstain from insert-

ing or naming." This is not only its commonly under-

stood meaning—it is its only meaning. In Ewald v.

Commissioner, 141 F. 2d 750, 752 (C. C. A. 6), the

Court defined "omit" as meaning "to disregard, to fail,

forbear, neglect to mention, or to fail to insert or in-

clude."

By its use of the word "omit" Congress unmistakably

limited the scope of the section to the situation of "leaving

out," of "failing to mention," of "not naming." Neither

in the words nor in the purpose of the section, as dis-

closed by its legislative history can there be found the

slightest indication that Congress intended that the ex-

ception it was creating to the normal 3-year Statute of

Limitations should apply to the situation where the tax-

payer fully stated his total income, as such, at the place

in the return set out for this purpose, even though he

accompanied that statement by a claim of exemption from

taxation.



That the word ''omit" was, in fact, carefully and de-

liberately chosen by Congress is clear from the legislative

history of the section.

Legislative History.

Section 275(c) was created by Congress as an exception

to the long-standing, normal 3-year Statute of Limitations.

It was originally a product of a subcommittee of the

House Ways and Means Committee of the 73rd Congress.

This subcommittee conceived of the section as a corollary

to the unlimited period of assessment of taxpayers filing

no returns, and in fact the House adopted its recommenda-

tion that the new provision be made a part of Section

276, relating to fraud and failure to file returns and

carrying no period of limitation on assessment. The sub-

committee stated in its report, issued December 4, 1933:

''Your subcommittee is of the opinion that the

limitation period on assessments should also not ap-

ply to certain cases where the taxpayer has under-

stated his gross income on his return by a large

amount, even though fraud with intent to evade tax

cannot be established. It is, therefore, recommended

that the statute of limitations shall not apply where

the taxpayer has failed to disclose in his return an

amount of gross income in excess of 25 percent of

the amount of the gross income stated in the return.

The Government should not be penalized where a

taxpayer is so negligent as to leave out items of such

magnitude from his return." (Hearings before

Committee on Ways and Means, 73rd Cong., 2d

Sess., p. 139.) (Emphasis supplied.)

In other words, the subcommittee viewed the leaving

out of a return of items of gross income aggregating
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more than 25% of the gross income reported as tanta-

mount to filing no return, and therefore as invoking the

same considerations as induced the Congress to eliminate

the bar of the statute of limitations in cases of the failure

to file any return: that is, the prejudice to the Com-

missioner of having to assess a deficiency within a limited

time where the taxpayer, by not reporting his income,

made it dif^cult for the Commissioner to discover it. Curi-

ously, at hearings before the full Committee, the Treasury,

through Roswell Magill, expressed opposition to the bill,

because it felt that three years was time enough for the

Government "to find out about these things, and that it

is desirable at some time for a taxpayer to be able to

know that his liability is closed in the absence of fraud."

{Id. at p. 149.)

In a colloquy that ensued between Congressman Jere

Cooper of Tennessee, speaking for the subcommittee, and

Mr. Magill, the following was developed

:

"Cooper: What we really had in mind was just

this kind of a situation: Assume that a taxpayer

left out, say, a million dollars; he just forgot it. We
felt that whenever we found that he did that we
ought to get the money on it, the tax on it.

Magill: I will not argue against you on that

score.

Cooper: In other words, if a man is so negli-

gent and so forgetful, or whatever the reason is,

that he overlooks an item amounting to as much

as 25 percent of his gross income, that we simply

ought to have the opportunity of getting the tax on

that amount of money.

Magill: Yes; so far as the cases you have men-

tioned are concerned, we would certainly agree with



—10—

you. Now, the fellow we were thinking of—and

maybe we thought of him too much—is the individ-

ual who had honestly tried to include all he thought

he should have, but he did not."

Following these hearings, the House Committee adopted

the bill of its subcommittee with the explanation that its

aim was to reach "taxpayers who are so negligent as to

leave out of their returns items of such magnitude" (i. e.,

gross income items in excess of 25% of reported gross

income). {House Ways & Means Committee Report, H.

Rep. No. 704, 73rd Cong., 2d Sess., p. 35.) Significant

in this report and in the foregoing colloquy and in the

subcommittee report quoted above are the references to

"items" and to the "leaving out" or "overlooking" or not

"including" same.

Also significant is the placing of this measure, in the

original House bill, in the section relating to the filing

of no return, which is only a more wholesale sort of

leaving out of items of receipt. A five-year limitation

was ultimately put upon the assessment of omissions of

gross income in the Senate, in response to the Treasury's

plea for the fellow "who had honestly tried to include

\e_all ^he thought he should have, but he did not." Thus,

the Senate report states:

"It is believed that in the case of a taxpayer who

makes an honest mistake, it would be unfair to

keep the statute open indefinitely. For instance, a

case might arise where a taxpayer failed to report

a dividend because he was erroneously advised by the

officers of the corporation that it was paid out of

capital or he might report as income for one year

an item of income which properly belonged in another
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year." (Senate Finance Committee Report, S. Rep.

No. 558, 73rd Cong., 2d Sess., pp. 43-44.)

It is impossible to examine the history of this section

without becoming convinced that it was designed to give

the Commissioner a period longer than 3 years to discover

income in the case of taxpayers who had failed in a sub-

stantial respect to report their income fully. All the

discussion, all indicia of intent point specifically and only

at the taxpayer who, to use the Committee's words,

"failed to disclose," who was "so negligent as to leave

out items of such magnitude," who "left out," who was

"so negligent and so forgetful, or whatever the reason

is, that he overlooks an item amounting to as much as

25 percent," who "failed to report."

Nowhere can there be found the slightest intimation

that Congress intended that a taxpayer who fully re-

ported his entire income on his tax return and in fact

did so at the very place set forth on the return for the

reporting of income and in addition, reported it as

"Income Received" could make a claim of exemption

from taxation only at the peril of extending the statute

of limitations if his claim of exemption was denied.

Congress was making an exception to the normal stat-

ute in the case of those taxpayers whose actions, whether

deliberate or otherwise, were such as either to keep the

Commissioner in ignorance of their actual gross income

or to make it difficult for him to discover what it was.

Congress had not the slightest reason or desire to extend

the statute in the case of taxpayers who fully and clearly

reported the total amount of their income.

To hold, as did the Court below, that the taxpayer's

claim that his fully stated income was exempt from income
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tax is the equivalent of a failure to report any gross

income, is to depart completely from both the plain words

and the clear intent of the statute. It is also contrary

to the decided cases.

The Cases.

The Court below relied upon 3 Tax Court cases as

the basis for its decision. (In the case of M. C. Parrish

& Co., set out by the Court below as "3 T. C. 119, 130-

131, afifd. (C. A. 5) 147 F. 2d 284," the question of the

Statute of Limitations was not raised on appeal.) Even

those cases, however, as we will briefly point out later,

do not support the Court's decision and, in fact, bear out

appellant's position with respect to the purpose and in-

tention of Section 275(c).

That Section 275(c) cannot be tortured into applying

to the case at bar appears clearly from the very recent

case of Uptegrove Lumber Co. v. Commissioner (C. C.

A. 2), 204 F. 2d 570, decided June 29, 1953.

There, too, the Commissioner sought to apply the 5

year statute of limitations to an assessment which the

taxpayer asserted was barred by the 3 year limitation of

Section 275(a). The facts are set out in the Court's

opinion, page 571, as follows:

"The taxpayer is a manufacturing corporation.

The present deficiency assessment grows out of the

Commissioner's late discovery of legal impropriety

and substantial resultant error in taxpayer's compu-

tation of its gross income in its 1944 return. In
^

this computation, as it appeared on the fact of the -hi'

return, the taxpayer first set out a correct statement

of its gross sales. From that figure it then subtracted

an amount designated as 'the cost of goods sold.'
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This 'cost' was itself an aggregate of items includ-

ing a reserve for retroactive wage increases pur-

suant to demands then pending before the National

War Labor Board, but later disallowed. It is not

disputed now that this contingent reserve could not

lawfully be included in the cost of goods sold. On
the face of its return the taxpayers subtracted this

inflated cost item from correctly stated gross sales

and accordingly arrived at an incorrect gross profit

from sales. The error was carried forward when
this stated profit was added to other income to arrive

at a 'total income' figure. The end result was an

understatement of this total by more than 25%.
This understatement is the basis of the deficiency

assessment made more than three years later in reli-

ance upon the language of Section 275(c) which

permits assessments within a five-year period in

situations where a taxpayer 'omits from gross in-

come an amount properly includible therein which

is in excess of 25% of the amount of gross income

stated in the return.' " (Emphasis supplied.)

The Court reversed the Tax Court's decision in favor

of the Commissioner and held that Section 275(c) was

inapplicable and the assessment was barred by the three

year limitation of Section 275(a).

In its opinion, the Court carefully examined the legis-

lative history of Section 275(c) and concluded that:

"the history of Sec. 275(c) persuasively indicates

that Congress was addressing itself to the situation

where a taxpayer shall fail to include some receipt

or accrual in his computation of gross income and

not in a more general way to errors of whatever

kind in their computations." Supra, page 572, (Em-

phasis supplied).
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The Court's opinion is clear as can be that Congress

had no intention of changing, and that the language of

Section 275(c) does not change, the 3 year period of

limitations with respect to the taxpayer who fully and

openly reports the amount of his total income in the

gross income section of his return.

To be sure, if there is an actual omission (of over

25%), the fact that the omission was made in good

faith will not serve to prevent the application of Section

275(c). Nor, indeed, should it. For there the objective

mischief which Congress was aiming at is present, the

increased difficulty under which the Commissioner must

labor in order to discover the taxpayers true income and

the consequent necessity for additional time before the

Commissioner's inquiry is barred.

Similarly where someplace in the return, other than

in the gross income section, a figure appears which in

fact is the amount of the full gross income but is not

in the gross income section nor clearly stated to be that,

Section 275(c) has properly been held to apply. For

in such case, too, there is in fact present "the mischief

of effective concealment by nondisclosure which the ex-

tended limitation period of Section 275(c) was designed

to offset." (Uptegrove v. Commissioner, supra, p. 573.)

Thus, this Court in O'Bryan v. Commissioner, 148 F.

2d 456 (C. C. A. 9), properly held Section 275(c) to

apply in that case, although the tax returns there in-

volved did show, someplace on the returns, the total

amount of taxpayer's earning. This Court, however,

fully understood the reason for Section 275(c) and the

evil that Congress was trying to offset. The correct basis
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for the application of Section 275(c) to that case and

situations Hke it was stated by this Court at page 459:

"The mere appearance of the total amount of

gross income somewhere on the face of an income

tax return is not sufficient to prevent an omission

within the terms of Sec. 275(c). The government is

not required to search carefully throughout a tax

return to ascertain some fact which zvill put it on

notice of error." (Emphasis supplied.)

This is the essence of the reason for Section 275(c)

and the valid basis for holding that it applied to the

taxpayer in the O'Bryan case. As the Tax Court had said

in the O'Bryan case below, 1 T. C. 1137, 1146:

''Petitioner suggests that the section should not be

applied when a taxpayer has made a 'full disclosure'

in his returns. The question need not be decided in

this case; for in our judgment no full disclosure

was made."

In the O'Bryan case on appeal, this Court went on to

say, page 460:

"To satisfy the terms of the section the figure

which represents gross income and from zvhich net

income is derived must not be understated by an

amount in excess of 25% of that figure. In the

instant case, gross income was shown as only half

the correct amount." (Emphasis supplied.)

By the very tests which this Court set down in the

O'Bryan case. Appellant at bar cannot be held within

the purview of Section 275(c).

The total amount of Appellant's gross income here did

not appear merely "somewhere" on the face of his returns.

It appeared

—

and in full—in the sections headed respec-
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lively "Income" and "Your Income" for the two years

involved. Moreover it was additionally designated by

Appellant as "Income Received."

The government was "not required to search carefully"

(or at all, for that matter) throughout Appellant's tax

return "to ascertain some fact which will put it on notice

of error." The government did not require a day after

even the most casual glance at the return, let alone two

years beyond the normal period of the statute of limita-

tions, to ascertain any fact which would put it on notice

that it disagreed with taxpayer's interpretation of the

law regarding the taxability of his income.

The single "figure which represents gross income and

from which net income is derived" in Appellant's return

was not understated by as much as a nickel, let alone

by 25%. It was stated at 100%—$3,300. It was stated

as "Income Received." It was stated in the section headed

"Income" or "Your Income." Appellant's gross income

was shown not as "half the correct amount" as in the

O'Bryan case, or as any part, less than the whole, of the

correct amount, but as the full, entire, complete, whole

correct amount—$3,300.

What is gross income? Insofar as is applicable here.

Section 22, Internal Revenue Code, defines "gross income"

as "gains, profits and income derived from salaries, wages,

or compensation for personal services . .
." What did

Appellant report in both his returns? His "income de-

rived from salaries, wages or compensation for personal

services" rendered for the American Red Cross. How
did Appellant report this? As "Income Received." Where

did Appellant report this? In the sections headed "In-

come" and "Your Income" for the respective years.
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In reporting the amount of this income, did he "leave

out or unmentioned" any part thereof? Did he ''abstain

from inserting or naming" any part thereof? Did

he "disregard" or "fail, forbear or neglect to men-

tion" or "fail to insert or include" any part thereof in

his statement of his "income derived from salaries" from

the American Red Cross? The answer can be read on

the face of the returns. It is clear that he omitted nothing.

To be sure, if Appellant's return had merely stated

"Taxpayer was employed by the American Red Cross

overseas Sept. 1942—Dec. 1944 and whatever income he

received is exempt from taxation under Sec. 116 I. R. C.

and therefore taxpayer has no taxable income," without

stating the amount of his income, then Appellant might

have "omitted" to report any gross income and Section

275(c) might apply. For there, as in the O'Bryan case,

supra, and in Ewald v. Commissioner, 141 F. 2d 750 (C.

C. A. 6), and Ketcham v. Commissioner, 142 F. 2d 996

(C. C. A. 2), there could be said to have been an actual

"failure to enter certain items of gain in the gross

income sections of the returns" {Uptcgrove v. Commis-

sioner, supra, p. 573). But that simply was not the fact

here and no amount of rationalization can turn a complete

reporting into a complete omission.

The Tax Court's entire method of approach was as

incorrect as its conclusion. (See Van Bergh v. Commis-

sioner, 18 T. C. 518.)

There, petitioner had computed his tax and reported

his income so as to avail himself of the benefits of Section

107, Internal Revenue Code, which in certain cases per-

mits the spreading over a three-year period of the tax

on income from personal services, 80% of payment for

which is received in one taxable year. The Tax Court
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found that although the amount in question was not

stated on page One of the returns (Form 1040, as in

the case at bar) it was set forth in various schedules

explaining the taxpayer's tax computation. The Court

pointed out, page 521, supra:

''Curiously enough, there is no item on the Indi-

vidual Income Tax Return Form expressed as indi-

cating 'gross income.' It cannot hence be argued

that the mere failure to insert the figure at any

designated place in the return constitutes its omis-

sion from 'gross income.'" (Emphasis supplied.)

The Court concluded as follows, page 522, supra:

"We conclude that by computing his tax and re-

porting his income so as to avail himself of the bene-

fits of Section 107, petitioner did not omit from

gross income any part of the compensation affected;

and that accordingly not the 5- but the 3-year Stat-

ute of Limitations applies. It being concluded that

the deficiency notice was issued beyond the 3-year

limit, respondent's action is barred and it becomes

unnecessary to consider the substantive question

whether or not petitioner was entitled to the tax

computation he claimed." (Emphasis supplied.)

Certainly in the case at bar, Appellant was equally en-

titled to have the question of the statute of limitations

decided independently and in advance of the substantive

question of whether or not he was entitled to the tax

exemption he claimed.

None of the three Tax Court cases which the Court

below relied on {M. C. Parrish & Co., 3 T. C. 119;

American Foundation Co., 2 T. C. 502; Emma B. Maloy,

45 B. T. A. 1104) actually support the Court's position

with respect to Appellant.

.
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Maloy was a case in which Section 275(c) was held

not to apply.

Ainerican Foundation Co. was, like the O'Bryan case,

supra, a case where there was an undisputed omission

from gross income as stated in the return of an amount

in excess of 25% of the amount stated, although "at

some place in the return" {supra, p. 509), the details of

the sale of the shares (not included in the amount of

gross income reported) were to be found.

M. C. Parrish is the case upon which the Commissioner,

and apparently the Court as well, relied most heavily.

There again was a situation akin to the O'Bryan case

where there was in fact an omission from the amount

reported as gross income and where the Government

should properly not have been "required to search care-

fully" through the return to put it on notice of all the

facts of the taxpayers' true income. In the Parrish

case, the Tax Court pointed out with respect to the two

schedules in which the disputed amount was stated that

"at neither place was the amount reported as 'gross in-

come.' The term 'gross income' is defined in Sec. 22(a),

supra'' (p. 130, supra).

The Parrish case certainly cannot be held to apply where

Appellant has reported his total "income derived from

salaries, wages or compensation for personal services"

(gross income, as defined in Sec. 22(a)), as "Income

Received" and in the gross income section of the tax

return.

We submit that the Tax Court was completely in error

in holding that Section 275(c) applied and that, on the

contrary, the deficiency assessment was barred by the

three-year limitation of Section 275(a).



—20—

POINT II.

Appellant Was a Bona Fide Resident of Foreign

Countries During the Years in Question, and His

Income Was Therefore Exempt From Taxation.

We believe the Court need not come to a consideration

of this point because the Commissioner's claim is barred

by the Statute of Limitations. However, the fact is that

Appellant was a bona fide resident of foreign countries

during 1943 and 1944 and consequently his income was

exempt from taxation.

Sections 116(a)(1) and (2), Internal Revenue Code,

as amended by Section 148(a) of the Revenue Act of

1942 provide:

"(a) Exclusion of earned income from for-

eign SOURCES.—Section 116(a) relating to earned

income from sources without the United States is

amended to read as follows:

"(a) Earned income from sources without
THE United States.—

"(1) Foreign resident for entire taxable

year.—In the case of an individual citizen of the

United States, who establishes to the satisfaction of

the Commissioner that he is a bona fide resident of a

foreign country or countries during the entire tax-

able year, amounts received from sources without the

United States (except amounts paid by the United

States or any agency thereof) if such amounts would

constitute earned income as defined in section 25(a)

if received from sources within the United States

"(2) Taxable year of change of residence to

United States.—In the case of an individual citizen

of the United States, who has been a bona fide resi-
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dent of a foreign country or countries for a period

of at least two years before the date on which he

changes his residence from such country to the

United States, amounts received from sources with-

out the United States (except amounts paid by the

United States or any agency thereof), which are at-

tributable to that part of such period of foreign resi-

dence before such date, if such amounts would con-

stitute earned income as defined in section 25(a)

if received from source within the United States;

Treasury Regulation 111 (as amended by T. D. 5373,

1944, C. B. 143) provides in Section 29.116-1 as follows:

''Whether the individual citizen of the United

States is a bona fide resident of a foreign country

shall be determined in general by the application of

the principles of sections 29.211-2, 29.211-3, 29.211-4

and 29.211-5 (of the Treasury Regulations) relating

to what constitutes residence or non-residence, as

the case may be, in the United States in the case of

an alien individual."

Section 29.211-2 of the Regulations, which is the basic-

ally controlling section, provides:

"Definition.— . . .

*'An alien actually present in the United States

who is not a mere transient or sojourner is a resident

of the United States for purposes of the income tax.

Whether he is a transient is determined by his inten-

tion with regard to the length and nature of his stay.

A mere floating intention, indefinite as to time, to

return to another country is not sufficient to consti-

tute him a transient. If he lives in the United States

and has no definite intention as to his stay, he is a

resident. One who comes to the United States for
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a definite purpose which in its nature may be prompt-

ly accompHshed is a transient; but if his purpose is

of such a nature that the alien makes his home tem-

porarily in the United States^ he becomes a resident,

though it may be his intention at all times to return

to his domicile abroad when the purpose for which

he came has been consummated or abandoned. . .

/''

(Emphasis suppHed.)

The question of residence in a case like this is a fac-

tual one to be decided on the specific facts involved.

Bouldin v. Commissioner, 8 T. C. 959, 967, "Residence

is, of course, mainly a question of fact and each case

naturally must be determined upon its own facts."

See also:

H. F. Baehre v. Commissioner, 15 T. C. 236.

Mertens Law of Federal Income Taxation, Vol. 3,

Sec. 19.31, points out: "Any temporary place of abode

may be a residence." "Residence" does not by any means

imply or require permanence of fixed duration of stay

abroad.

Now let us examine the controlling provision of Section

29.211-2 above.

"An alien actually present in the United States (sub-

stitute 'foreign country or countries' as far as

Appellant is concerned) who is not a mere transient

or sojourner is a resident of the United States

(foreign country or countries) . .
."

Appellant was, of course, "actually present" in the for-

eign countries. Was he then a mere "transient or so-

journer" in those countries? Definitely not, for "whether

he is a transient is determined by his intentions with re-

gard to the matter and length of his stay."
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The record is clear and uncontradicted as to Appellant's

intentions with regard to "the length and nature of his

stay." He intended to stay abroad in the foreign lands

where he was to work and serve, "as long as I was re-

quired to remain abroad, zvhether that might take a year

or two years or five years; whatever the exigencies of

that particular situation might demand" [R. 22]. This

was no matter of being abroad for a brief stay and quick-

ly returning to the United States. When Appellant left

the United States in September 1942, it was with the

knowledge that his stay abroad was going to be a long

one. The subsequent fact of his absence from the

United States for well over two years bears out completely

his stated intention to stay abroad for as long as he was

required to stay abroad, no matter how long that might

be.

The Regulation is equally clear that "a mere floating

intention, indefinite as to time, to return to another

country is not sufficient to constitute him a 'transient.'
"

Clearly Appellant's intention to return to the United

States, which he frankly stated on his direct examination

[R. 22] "when and if" his service with the American
~ Red Cross overseas was completed, was certainly no more

than "a mere floating intention" and it was with equal

certainty, "indefinite as to time."

Appellant's intentions were clearly within the purview

of the Court's holding in Swenson v. Thomas, Commis-

sioner, 164 F. 2d 783, 784 (C. C. A. 5).

''But notwithstanding the fact that he established

no fixed home in Colombia, or even a settled place of

abode, his zvork requiring him to be ever on the

move, it remains true that he was always living in
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Colombia, attending" to his business there; and that

we think constitutes residence there.

"The Regulation above referred to makes no diffi-

culty. It excludes 'a mere transient or sojourner'

and correctly. A transient means literally 'one go-

ing across' or passing through. 'Sojourner' is built

around the French word 'jour,' meaning a day, and

signifies a mere temporary presence or visit. The
Regulation continues: 'A mere fleeting (sic) inten-

tention, indefinite as to time, to return to another

country is not sufficient to constitute him a transient.

// he lives in the United States (or Colombia) and

has no definite intention as to his stay he is a resident.

One who comes to the United States (or Colombia)

for a definite purpose which in its nature may be

promptly accomplished is a transient; but if his pur-

pose is of such a nature that an extended stay may
be necessary for its accomplishment and to that end

the alien makes his home temporarily in the United

States (or Colombia) he becomes a resident, though

it may be his intention at all times to return to his

domicile abroad when the purpose for which he came

has been consummated or abandoned.' Under this

elaborate explanation Swenson was a resident in

Colombia, for his business was likely to require 'an

extended stay' and did take four years. Making his

'home temporarily' in Colombia does not mean neces-

sarily buying a house or changing his domicile. It

means no more than living there temporarily, though

his business requires him to move from place to

place."

Even actual return to the United States during the

period in question has been held not to negate bona fide

foreign residence abroad where it is the taxpayer's inten-

tion to remain indefinitely until his work abroad is com-
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pleted. {Myers v. Commissioner, 180 F. 2d 969 (C. C.

A. 4).)

There the Court pointed out even (p. 971) that "an

individual can have two residences" and this did not mili-

tate against its finding that the taxpayer was a bona fide

resident of a foreign country for purposes of exemption

from United States income tax pursuant to Section

116(a), Internal Revenue Code. Similarly the Court

found such bona fide residence to exist despite the fact

that the taxpayer had returned to the United States five

times during the year in question.

Certainly Appellant's continued absence from the United

States for well over two years without any return during

that period points even more strongly to bona fide resi-

dence abroad. The Court, in the Myers case, pointed out

that in a similar case, Yaross v. Kraemer, Commissioner,

83 Fed. Supp. 411, the Court there had found that eleven

visits to the United States from Canada did not militate

against the Court's finding that petitioner's bona fide resi-

dence was in Canada.

The Regulation continues "one who comes to the United

States for a definite purpose which in its nature may be

promptly accomplished is a transient; . .
." Neither

by foresight nor by hindsight can it be asserted that the

purpose which Appellant was seeking to accomplish by his

service with the American Red Cross was something

"which in its nature (might) be promptly accomplished."

One need only think back to September, 1942, and the

conditions which existed at that time, to recollect only

too well that there was certainly no prospect then that

Appellant's services abroad might "be promptly accom-

plished." And, of course, the fact is that the services
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were not "promptly accomplished." On the contrary,

Appellant was squarely within the scope of the balance

of the sentence we have just been considering
—

''but if his

purpose is of such a nature that an extended stay may be

necessary for its accomplishment, and to that end the

alien makes his home temporarily in the United States, he

becomes a resident, though it may be his intention at all

times to return to his domicile abroad when the purpose

for which he came has been consummated or abandoned.^'

For the accomplishment of that purpose for which an

extended stay was necessary. Appellant made his home

temporarily in the foreign countries where his work re-

quired him to be. Like the taxpayer in Harvey v. Com-

missioner, 10 T. C. 183, Appellant was an unmarried man

[R. 31]. As that court said there (p. 189),

"in effect, to use a colloquial expression 'his home
was where he hung his hat.' Plainly, his position is

broadly different from one who had a home, a wife,

and children residing in the United States."

Here too, Appellant's home "was where he hung his

hat." In fact the record is clear and uncontradicted that,

prior to going abroad. Appellant had given up his home

in the United States [R. 31] and had cut all his ties there,

even to the extent of making a complete disposition of the

real estate which he owned [R. 32, 37-38]. There was

nothing in the United States which could be called Ap-

pellant's home or from which any conclusion could right-

fully be drawn that Appellant was a resident of the United

States during the period in question. On the contrary,

Appellant made "his home temporarily" (in the words

of the Regulations) in England where he lived with a

private family [Tr. p. 4] and in the other countries where
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he maintained either a house or an apartment [Tr. pp.

4-5].

The specific sentences of the Regulations we have been

considering re-emphasize that Appellant's intention to

return to the United States when his work was finished

does not negate his residence abroad. If Appellant has

met the tests of (1) purpose of such a nature that an

extended stay abroad might be necessary for its accom-

plishment, and of (2) making his home temporarily

abroad, then by definition ''he becomes a resident (of the

country or countries) though it may be his intention at

all times to return to his domicile abroad (substitute

'United States' in this case) when the purpose for which

he came has been consummated or abandoned."

In Yaross v. Kraemer, Commissioner, supra, 83 Fed.

Supp. 411, the Court pointed out (p. 412) many differ-

ences of fact from Downs v. Commissioner, 166 F. 2d

504, in which this Court found unfavorably to taxpayer's

claims of residence abroad. An examination of the record

herein in comparison with the Downs case will similarly

disclose the same degree of difference in facts which re-

quire a finding favorable to Appellant's claim of bona

fide residence abroad.

In this connection, we call the Court's attention also to

White V. Hofferhert, Commissioner, 88 Fed. Supp. 457.

There the Court pointed out (p. 466), that in the Downs

case the taxpayers

''were handled, controlled and restricted much the

same as military personnel. It is obvious that their

situation was vastly different from that of the tax-

payer in this case whose employment for service

abroad was of indefinite duration while that of the

taxpayer in the Downs case was strictly limited."
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Similarly, the record below is clear that petitioner here-

in was not "handled, controlled and restricted much the

same as military personnel." On the contrary, petitioner

left the United States not under military or quasi-mihtary

orders, but as a civilian under an American passport

[R. 20 and 38]. He traveled on a civilian airhne [R.

20 and 38]. And wherever he went, England, North

Africa, Italy or France, petitioner lived not in military

or quasi-military quarters but in a home or a house or an

apartment of his own [R. 21, 22 and 38]. Again, as the

Court pointed out in the White case, the duration of the

taxpayer's employment for services abroad, in Downs,

was strictly limited, while that of petitioner herein with

the American Red Cross "was of indefinite duration."

It is unnecessary to recapitulate each aspect of the facts

herein, but it seems clear that by every test of logic, of

applicable principle of the Regulations and of the basic

elements in the decided cases, Petitioner was a bona fide

resident of a foreign country or countries from Septem-

ber, 1942 to December 22, 1944, and thus pursuant to

Section 116(a)(1) and (2), Internal Revenue Code,

exempt from payment of income tax during the period in

question herein.

Conclusion.

It is submitted that the Court below was in error, both

as to the period of the Statute of Limitations and as to

the question of whether Appellant was a bona fide resi-

dent of a foreign country or countries pursuant to Section

116 and the applicable regulations, and that on either

ground the decision of the Tax Court should be reversed.

Respectfully submitted,

George Slaff,

Pro Se.
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IN THE
United States Court of Appeals

For the Ninth Circuit

No. 14054

Geokge Slaff, Petitioner

V.

CoMMissiONEE OF INTERNAL REVENUE, Respondent

On Petition for Review of the Decision of the Tax Court of

the United States

BRIEF FOR THE RESPONDENT

OPINION BELOW

The memorandum opinion of the Tax Court (R. 40-

43) is not officially reported.

JURISDICTION

The petition for review (R. 44-45) involves a defi-

ciency in federal income tax and victory tax for the

year 1943 and in federal income tax for 1944 in the

amounts of $356.25 and $473, respectively. (R. 43.)
'

^ The year 1942 is also involved by reason of the Current Tax

Payment Act of 1943, c. 120, 57 Stat. 126.



Taxpayer's returns for both 1943 and 1944 were filed

on April 28, 1947, with the Collector of Internal Reve-

nue for the Fifth District of New Jersey. (R. 39.) On
June 19, 1950, the Commissioner of Internal Revenue

mailed a notice of deficiency to the taxpayer advising

of a total deficiency of $982.61. (R. 6-13.)' Within 90

days thereafter, on September 8, 1950, the taxpayer

filed a petition for redetermination of the deficiency

under Section 275 of the Internal Revenue Code. (R.

1-13.) On June 8, 1953, the Tax Court entered a de-

cision finding a deficiency in income and victory tax

for the year 1943 in the amount of $356.2^ and in in-

come tax for 1944 in the amount of $473. (R. 43.) The

case is brought to this Court by a petition for review

filed by the taxpayer on August 24, 1953. (R. 44-45.)

Jurisdiction of this Court is invoked under the pro-

visions of Section 1141(a) of the Internal Revenue

Code, as amended by Section 36 of the Act of June 25,

1948. Venue is established by a written stipulation

dated July 10, 1953, ^ agreeing that the decision of the

Tax Court may be reviewed by this Court.

QUESTIONS PRESENTED

1. Whether the Tax Court correctly held that during

the taxable years 1943 and 1944 taxpayer was not a

bona fide resident of a foreign country or countries

within the meaning of Section 116(a), Internal Reve-

^ Included in the amount of this deficiency was a deficiency in

income tax for the year 1945 in the amount of $153.36, which is

not in issue in this proceeding.

^ This stipulation is not included in the printed record but forms

part of the transcript of record on appeal.



nue Code, and, accordingly, that the income he earned

in those years is not exempt from taxation.

2. Whether the Tax Court correctly held that the

claim to exemption from taxation by the taxpayer re-

sulted in an understatement of his gross income by

more than twenty-five percent of the amount stated in

the return, so that the five-year period for assessment

and collection is applicable as provided in Section

275(c), Internal Revenue Code.

STATUTES AND REGULATIONS INVOLVED

The pertinent provisions of the statutes and Regula-

tions are set forth in the Appendix, infra.

STATEMENT

The uncontroverted facts as testified to by the tax-

payer (R. 18-36) and as found by the Tax Court (R.

37-40) may be summarized as follows

:

When taxpayer was classified by his draft board as

4-P, and he was not permitted to enlist in the armed

services, he applied for overseas service with the Amer-

ican Red Cross, and was employed by that organiza-

tion in June or July, 1942. He did not resign from the

Federal Power Commission, where he was principal

attorney, but obtained a leave of absence. He trans-

ferred real property in his name to his brother, and

gave up his apartment in Washington, D. C, which

was the only permanent residence taxpayer had main-

tained in the United States up to that time. (R. 30-32,

37-38.)

On orders of the Red Cross, taxpayer flew to Eng-

land as a civilian passenger on a civilian airline, with



an American passport. From October to December,

1942, he served with the Red Cross in Greenock, Scot-

land, where he roomed with a private family. From
December, 1942, to October, 1943, he was assigned to

North Africa as executive aide or executive assistant

to the delegate to North Africa. While in Algiers he

had an apartment for a time and a house for a time.

From October, 1943, to August, 1944, taxpayer served

in Naples, Italy, as director of food supply for the Red

Cross, where he shared an apartment with a corre-

spondent of the National Broadcasting Company.

From August to December, 1944, taxpayer was assigned

to France, serving at Marseilles and Dijon. In Dijon

he lived in an apartment. (R. 38.)

In December, 1944, taxpayer was returned to the

United States to make appearances on behalf of the

Red Cross. He left the employ of the Red Cross in

April or May, 1945, when the Federal Power Commis-

sion requested taxpayer to return to its service, and

he became chief counsel in charge of a nation-wide in-

vestigation of natural gas resources, a diiferent ca-

pacity from that in which he had served before. (R. 38-

39.)

When taxpayer went overseas, he intended to return

to the United States after serving abroad whatever

period of time might be required. He was advised by

counsel that he was liable for taxes in England and

France during the war, but he paid no taxes to either

country. (R. 39.)

Taxpayer stated on the first page of his 1943 return

under the heading "Income" (R. 25) :



American Red Cross—Overseas Sept. 1942 to Dec.

1944. Income received 3300; exempt under sec-

tion 116 I.R.C. ; therefore no taxable income.

After the word "Total" he wrote "None." A similar

statement was made in the 1944 return. (R. 25-27, 39.)

The notice of deficiency was mailed to taxpayer June

19, 1950, more than three years after the returns were

filed. Neither taxpayer nor anyone acting on his be-

half filed any waiver extending the statute of limita-

tions. The Tax Court held that taxpayer was not a

bona fide resident of a foreign country or countries

during either 1943 or 1944. The Tax Court held fur-

ther that taxpayer omitted from gross income reported

for 1943 and 1944 amounts properly includible therein

in excess of twenty-five percent of the amount of gross

income stated in the returns, thus applying the five-

year statute of limitations under Section 275(c), In-

ternal Revenue Code. From that decision taxpayer

has appealed to this Court. (R. 39-40, 43, 44-45.)

SUMMARY OF ARGUMENT

1. Since taxpayer was not a bona fide resident of a

foreign country or countries during the taxable years

1943 and 1944, his income, earned abroad during serv-

ice with the American Red Cross, is not exempt from

federal income tax. The legislative history of Section

116(a), Internal Revenue Code, shows that Congress,

in exempting the income of a bona fide resident of a

foreign country from taxation, meant more than one

who is physically absent from the country. There is

no showing that taxpayer maintained a real home and
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assumed any obligations of a home in a foreign coun-

try, including the payment of taxes. Taxpayer admit-

ted that he paid no taxes abroad and that he had al-

ways intended to return as soon as his Red Cross as-

signment was terminated. He had no history of long

foreign service, and had not even resigned his prior

position as a Government attorney, but only obtained

a leave of absence. Taxpayer 's status abroad was simi-

lar to that of war and defense workers, and the courts

have uniformly held that such workers do not qualify

as hona fide residents of a foreign country. In the light

of the record, it is clear that the Tax Court was justi-

fied in finding that he was not a bona fide resident of

a foreign country within the meaning of Section 116(a)

of the Code and that his income in 1943 and 1944 was

subject to taxation.

2. The deficiencies for 1943 and 1944 are not barred

by the statute of limitations, since, although the notice

of deficiency was mailed more than three years from

the date on which taxpayer's returns were filed, the

five-year period of limitations applies, expressed in

Section 275(c), Internal Revenue Code. The legisla-

tive history of Section 275(c) shows that Congress in-

tended it to apply to a case such as this where a tax-

payer had omitted from gross income amounts prop-

erly includible therein in excess of twenty-five percent

of the amount of gross income stated in the returns.

Although taxpayer stated the amount he received over-

seas on the face of the returns, cases decided by this

and other courts show that the mere presence of the

amount received on a return does not amount to a re-



porting of the amount as taxable gross income. By the

disclosure of the amount taxpayer earned, coupled with

the claim of exemption, he did not report such sum as

taxable gross income within the meaning of the statute.

The Tax Court was correct in finding that he failed

to report any gross income, and that he omitted from

gross income reported for 1943 and 1944 amounts prop-

erly includible therein in excess of twenty-five percent

of the amount of gross income stated in the returns.

Therefore, the five-year statute of limitations contained

in section 275(c), Internal Revenue Code, was properly

applicable, and the notice of deficiency was mailed

within the permissible period.

ARGUMENT
I

TAXPAYER WAS NOT A BONA FIDE RESIDENT OF A FOREIGN
COUNTRY OR COUNTRIES DURING EITHER 1943 OR 1944

The Tax Court found that the taxpayer failed to

show that he was a dona fide resident of a foreign coun-

try or countries during 1943 or 1944, and thus that his

salary, earned for services with the American Red

Cross performed in Scotland, North Africa, Italy, and

France, was not exempt from federal income tax under

Section 116(a) (1) of the Internal Revenue Code (Ap-

pendix, infra). The taxpayer has appealed, contend-

ing that under the facts the finding that he was not a

resident is erroneous. (R. 48.) It is our position that

the finding is fully supported by the record, applying

the tests of residence supplied by the statute, the con-

trolling Regulations, and the applicable decisions.
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A. The Applicable Legal Principles

The exemption granted by Section 116(a) of the

Code was first enacted in the Revenue Act of 1926, c.

27, 44 Stat. 9, as Section 213(b) (14). It was there ex-

tended to a person who was a ^'hona fide non-resident"

of the United States for more than six months during

the taxable year. This new provision was referred to

as the "foreign trade exemption" and was intended to

stimulate foreign trade. H. Rep. No. 1, 69th Cong.,

1st Sess., p. 7 (1939-1 Cum. Bull. (Part 2) 315, 320)

;

S. Rep. No. 52, 69th Cong., 1st Sess., pp. 20-21 (1939-1

Cum. Bull. (Part 2) 332, 348) ; H. Conference Rep. No.

356, 69th Cong., 1st Sess., p. 2 (1939-1 Cum. Bull. (Part

2) 361,364).

The Senate amendments introduced into the lan-

guage of the section the words " a bona fide nonresident

of the United States" The debate of the amendment

on the floor of the Senate shows that the exemption

was intended to be accorded to persons physically ab-

sent from the United States for more than six months

of the taxable year. See 67 Cong. Record, Part 4, p.

3781. In the light of the legislative history of the sec-

tion, the Internal Revenue Service interpreted it to

mean that residence in a foreign country was not neces-

sary to the exemption from taxation. Mere physical ab-

sence from the United States for more than six months

was sufficient. I.T. 2286, V-1 Cum. Bull. 52 (1926) ;

S.M. 5446, V-1 Cum. Bull. 49 (1926); I.T. 2293, V-2

Cum. Bull. 33 (1926) ; G.C.M. 9848, X-2 Cum. Bull.

178 (1931) ; C.C.M. 22065, 1940-1 Cum. Bull. 100. See

Downs V. Commissioner, 166 F. 2d 504, 507, 508 (C.A.

9th), certiorari denied, 334 U.S. 832.
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The Commissioner of Internal Revenue applied this

test from 1926 until 1942, when the section was amend-

ed, and the test applied by the Commissioner was up-

held and applied in Commissioner v. Swent, 155 F. 2d

513 (C.A. 4th), certiorari denied, 329 U.S. 801; Com-

missioner V. Fiske's Estate, 128 F. 2d 487 (C.A. 7th),

certiorari denied, 317 U.S. 635; and Swent v. United

States, 162 F. 2d 710 (C.A. 9th). As was pointed out

in Commissioner v. Stvent, supra, p. 515, the word "res-

ident" and its antonym "resident" are very slippery

words, which have many and varied meanings, and the

court construed the term 'nonresident" in the statute

before it as requiring "actual physical absence from

the United States for six months during the taxable

year."

The statute was changed in 1942. Section 148 of the

Revenue Act of 1942, c. 619, 56 Stat. 798, amended Sec-

tion 116(a) of the Internal Revenue Code to grant an

exemption from federal income taxes to a citizen of the

United States who "establishes to the satisfaction of

the Commissioner that he is a bona fide resident of a

foreign country or countries during the entire taxable

year.
'

' This change came about in this way.

The bill passed by the House of Representatives

eliminated the exemption entirely. Then hearings were

held by the Senate Committee on Finance with respect

to the repeal of Section 116(a). We believe that a

statement by the Chairman of the Senate Committee on

Finance in the course of these hearings is revealing of

the intent of the Committee which wrote the 1942

amendment. Senator George stated (1 Senate Hear-

ings on H.R. 7378, 77th Cong., 2d Sess., p. 743) :
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Maybe we might shorten your testimony here on

this point with this statement : I think it is recog-

nized that the complete elimination of Section 116

(a) was not really intended, that it was not the

primary purpose in the case of the bona fide, non-

resident American citizen who established a home

and maintains his establishment and is taking on

corresponding obligations of the home in any for-

eign country, but there is some need for treatment

of this section, so that the technicians, American

citizens who are merely temporarily away from

home could be properly reached and dealt with for

taxation purposes. [Italics supplied.]

In the bill reported by the Senate Committee on Fi-

nance was inserted the provision which was subsequent-

ly enacted. It provided that the exemption should be

extended to a citizen who "establishes to the satisfac-

tion of the Commissioner that he is a bona fide resident

of a foreign country or countries during the entire tax-

able year." The Senate provision was explained in S.

Eep. No. 1631, 77th Cong., 2d Sess., pp. 54, 116 (1942-

2 Cum. Bull. 504, 505, 591), as follows:

Under Section 116(a) of the Internal Revenue

Code a citizen of the United States residing out-

side the United States more than 6 months during

the taxable year is exempt from tax on his earned

income from sources outside of the United States,

except in the case of income paid by the United

States or any of its agencies. This provision of the

present law has suffered considerable abuse in the
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case of persons absenting themselves from the

United States for more than 6 months simply for

tax-evasion purposes. To stop this abuse, the

House bill repealed section 116(a).

From cases brought to your committee's atten-

tion, the complete elimination of this section would

work a hardship in the case of citizens of the

United States who are bona fide residents of for-

eign countries. For example, many employees of

American business in South America do not return

to the United States for periods of years. Such

persons are fully subject to the income tax of the

foreign country of tlieir residence. ^ Your commit-

tee has adopted a provision which it is believed

will effectively terminate the abuse of this section

but at the same time will not unduly penalize our

^ The reference here is to testimony of several witnesses who
were American citizens resident in various countries of Latin

America for many years. Their testimony in summary was that

Americans residing in those countries were fully subject to all taxes

imposed by the countries; that the indirect taxes paid, for which

the United States citizen received no benefits, were in general more

burdensome and heavy than the income tax which was compara-

tively new in most of the Latin American countries; that although

under Section 131 of the Code there would be a credit against

United States income tax of the foreign income taxes paid, there was

no credit allowed for other foreign taxes; and accordingly that a

United States income tax on a foreign resident paying taxes to the

foreign country would unduly burden him, particularly since in

the foreign country he had to expend considerable additional sums

to finance schools and hospitals to provide education and medical

care for his family to accord with United States standards. See 1

Senate Hearings on H.R. 7378 (Revenue Act of 1942), 77th Cong.,

2d Sess., pp. 743-775, and particularly pp. 744, 745, 746, 749, 752,

757, 760, 766, 775.
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citizens who are bona fide residents of foreign

countries. * * *

* * * *

In lieu of the repeal of this section, your com-

mittee recommends that subsection (a) be amended

so as to change the tests there provided to one of

residence in a foreign country or countries during

the entire taxable year. In the application of such

provision, the tests as to whether a taxpayer is a

resident of a foreign country or countries will be

those generally applicable in ascertaining whether

an alien is a resident of the United States. * * *

[Italics supplied.]

The House receded from its position and the Senate

amendment was accepted. H. Conference Rep. No.

2586, 77th Cong., 2d Sess., p. 44 (1942-2 Cum. Bull.

701,708).

Thus, as the statutory language and these excerpts

from the hearings and the Committee Reports show,

the amended section imposed a new test. The emphasis

no longer is upon mere nonresidence, i.e., physical ab-

sence from this country. The determinative factor is a

showing of a bona fide residence in a foreign country,

and as the legislative statements indicate, residence

there means the maintenance of a real home establish-

ment by a long time foreign resident who assumes the

obligations of a home in a foreign country, including

the payment of taxes. In accord with the Senate Re-

port's statement that the applicable tests for residence

are to be the tests for determining whether an alien is

a resident of the United States, Section 29.116-1 of
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Treasury Regulations 111 (Appendix, infra) provides

that in general the question of residence under Section

116(a) is to be determined by appyling the principles

of Sections 29.211-2, 29.211-3, and 29.211-4 (all Ap-

pendix, infra) relating to what constitutes residence or

nonresidence in the United States of an alien individ-

ual. Of these. Section 29.211-2 contains the provisions

here pertinent.

Translating Section 29.211-2 of Treasury Regula-

tions 111 (relating to aliens in the United States) so

that it relates to the converse situation here under Sec-

tion 116(a), it provides that a United States citizen

actually present in a foreign country who is not a tran-

sient or sojourner is a resident of such foreign country

for the purposes of the income tax, and "Whether he

is a transient is determined by his intentions with re-

gard to the length and nature of his stay." Under the

Regulations, as here pertinent, a citizen is not a tran-

sient if he has a mere floating intention, indefinite as to

time, to return to the United States, but he is a resi-

dent (1) if he lives in a foreign country and has no defi-

nite intention as to his stay, and (2) if his purpose in

going to the foreign country is of such a nature that

an extended stay may be necessary for its accomplish-

ment and to that end he makes his home there tempo-

rarily even though he may intend to return to his domi-

cile in the United States when the purpose for which he

came has been consummated or abandoned.

It is important to observe that the Regulations state

as a test for bona fide residence not only that the tax-

payer must intend to stay indefinitely or for a long time

in the foreign country, but also that he must live and
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make Ms home there for the period of his stay. Thus,

the Regulations' tests are in accord with the intention

of Congress as discussed above.

B. The Record Fully Supporls the Tax Court's Findings

In the light of the legislative history of the statute,

and the wording of the Regulations, as discussed above,

it is clear that the record here clearly supports the find-

ing of the Tax Court that taxpayer was not a bona fide

resident of Scotland, North Africa, Italy, and France

from October, 1942, to December, 1944.

There is nothing in the record to show that the tax-

payer established or maintained a home or took on the

obligations of a home in any of the foreign countries

where he briefly worked. Although he arranged for

his own living quarters, his stituation was essentially

that of other war workers who were subject to trans-

fer on short notice, and who had no intention to remain

permanently, but to return to their homes as soon as

their work was finished.

As already indicated, the Regulations prescribe that

a citizen must be one who "lives" and ''makes his home

temporarily" in the foreign country to be entitled to

exemption. It is plain that the Regulations use these

terms in harmony with the Congressional understand-

ing as reflected in the legislative statements already

quoted. Indeed, in Downs v. Commissioner, supra, (pp.

508-509), this was specifically recognized by this Court

and the phrase "make one's home temporarily" in the

foreign country was said to mean identif3dng oneself

in some degree with its customs and living under and

within such customs. This Court obviously also attrib-
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iited the same meaning to the word "lives" in the Reg-

ulations. It can hardly be said that the taxpayer iden-

tified himself with or lived under and within the cus-

toms enforced by any of the countries in which he was

a Red Cross worker. During the taxable years he re-

mained in one place only from less than three to ap-

proximately ten months, and lived in four different

countries.

Inasmuch as taxpayer did not live in any one for-

eign country for an entire taxable year, he appears to

rely upon Section 116(a)(2) of the Code and seeks to

establish at least two years' foreign residence. This

means that he is asking the Court to find that he was a

bona fide resident of Great Britain, North Africa (pre-

sumably French Morocco), Italy and France, all with-

in a period of twenty-four to twenty-six months.

Taxpayer did not pay taxes to any foreign country

during his overseas service, although he was advised

by counsel that he owed taxes. (R. 23.) The nonpay-

ment of taxes is a factor of great significance. The Sen-

ate Report quoted above indicates that Section 116(a)

(1) was designed to protect United States citizens who

are resident in a foreign country for periods of years

and who are subject to the income tax of that country,

and in accord with this purpose the courts have at-

tached weight to the payment of foreign taxes. Thus,

in Harv&y v. Commissioner^ 10 T.C. 183, 189-190, the

Tax Court stated

:

He filled out forms for payment of taxes in Colom-

bia, and the company paid the tax and charged him

with it. We regard this one of facts properly to
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be considered in examination of the question. We
considered it in the Johnson case, supra. [Johnson

V. Commissioner, 7 T.C. 1040, 1046, 1048.] Amici

curiae have favored us with a thorough though

somewhat repetitive brief directed in part against

the idea that payment or nonpa>Tiient of taxes

abroad is evidential as to foreign residence, yet

the brief discloses that the Senate committee re-

port pointed out the subjection of foreign resi-

dents to income taxes. That deduction or credit

against tax is granted United States citizens for

income taxes (and war profits taxes and excess

profits taxes) paid foreign countries, under section

131(a)(1), Internal Revenue Code, by no means

eliminates tax payments to foreign countries from

consideration, on the question of foreign residence.

Other foreign taxes, direct or indirect, not the sub-

ject of credit or deduction, were considered on this

subject by Congress in 1942, evidence of payment

of taxes being introduced. Congressional Hear-

ings, Senate Finance Committee, Revenue Act of

1942, pp. 744-746. Though of course not conclu-

sive, we regard the point of taxes paid one to be

weighed in determining foreign residence. They

were paid by the petitioner. Though it is true that

the basis of tax by Colombia was not necessarily

residence, the payment, in view of Congress in

passage of the act, had significance, and we so con-

sider. It was not the act of a transient, and it is

consistent with residence.
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Also in Swenson v. Thomas, 164 F. 2(i 783 (C.A. 5tli),

the pajrment of Colombian taxes by a geologist long in

foreign service unrelated to the war was noted as a

factor tending to show residence, and in Jones v. Kyle,

190 F. 2d 353 (C.A. 10th), certiorari denied, 342 U.S.

886, the nonpayment of Arabian taxes by a United

States citizen temporarily present in Arabia on a con-

struction job was mentioned as one factor negativing

residence. Cf . Chidester v. United States, 82 F. Supp.

322,3^ (C. Cls.).

Taxpayer was engaged only in war work for the Red

Cross, and had no history of long foreign service in

American business apart from this single tour of duty.

He was simply temporarily away from his home in the

United States, and, according to Senator George's

statement, is not entitled to the exemption afforded

foreign residents. The fact that he was a war worker

under the protection of the American authorities,

doubtless with many special privileges not accorded to

the citizens of the countries in which he was working,

precludes any conclusion that he was establishing a

home and living under and within the customs of those

countries. Taking into account all the circumstances,

it is plain that, athough taxpayer was physically pres-

ent in four foreign countries during 1943 and 1944, he

did not establish and maintain a home there in the

sense which Congress contemplated.

In harmony with this view the courts have uniformly

held in varying factual situations that war and de-

fense workers do not qualify as bona fide residents of a

foreign country. See Downs v. Commissioner, 166 F.

2d 504 (C.A. 9th), certiorari denied, 334 U.S. 832;
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Johnson v. Commissioner, 7 T.C. 1040; Love v. Com-

missioner, 8 T.C. 400; Chapin v. Commissioner, 9 T.C.

142 ; Cruise v. Commissioner, 12 T.C. 1059 ; Thorsell v.

Commissioner, 13 T.C. 909 ; Weeks v. Commissioner, 16

T.C. 248. Cf. Jones v. E'^^e^ supra. Conversely, in

other cases where the taxpayer has not been engaged

merely in war work, but has had a history of foreign

service for his employer and has otherwise shown the

elements of residence, his status as a bona fide resident

of a foreign country has been upheld. Seeley v. Com-

missioner, 186 F. 2d 541 (C.A. 2d) ; Swenson v. Thomas,

supra; Myers v. Commissioner, 180 F. 2d 969 (C.A.

4th) ; White v. Hofferhert, 88 F. Supp. 457 (Md.)
;

Wood V. Glenn, 92 F. Supp. 1 (W.D. Ky.) ; Rose v.

Commissioner, 16 T.C. 232.

Taxpayer's situation was identical with that of the

taxpayer in Cruise v. Commissioner, supra. There, the

taxpayer, who held an identical position, and under the

same terms, conditions, and restrictions as the taxpayer

here, so far as we are advised, lived practically all of

the time in England, and testified that he had consid-

ered remaining there. The Tax Court found he was not

a dona fide resident of a foreign country, stating (p.

1063)

:

His actions from the time he received his Red

Cross appointment clearly indicate that he belongs

in the same category as other civilian workers who

contributed to the war effort by accepting employ-

ment in a foreign country for the duration of the

war or a shorter period and after its termination

returned to the United States.
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The pertinent Regulations state that one is a resi-

dent if he has no definite intention as to his stay and

if he lives, i.e., makes his home, in the foreign country.

Here the taxpayer not only did not make his home in

any of the countries in which he temporarily worked,

but he had a very definite intention as to his stay. It

is important that he did not even resign his position in

Washington, but merely took a leave of absence. In

fact, he freely admitted that at all times he intended to

return. He stated (R. 22) :

And I might state, because I think it is relevant,

obviously, and I think it should be stated, that my
intention was not to remain away from the United

States permanently. My intention—I wish to make

it clear, in all fairness—my intention was to re-

turn to the United States when and if, I might say,

my service with the American Red Cross overseas

was completed.

I intended, however, and did intend to remain

abroad as long as I was required to remain abroad,

whether that might take a year or two years or five

years; whatever the exigencies of that particular

situation might demand.

Again, on cross-examination, the taxpayer stated (R.

32):

Q. It was your intention to return to the United

States when your tour of duty overseas was fin-

ished ?

A. Let me put it this way: It was my hope to

return to the United States. Yes, certainly, I in-
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tended to return to the United States if I was

physically able to do so.

Thus, although the taxpayer's service was indefinite as

to time, it was specific in that he was there for only one

purpose, to perform the temporary war duties assigned

to him by the Red Cross, for which he had obtained a

temporary leave of absence. Cf. Downs v. Commission-

er, supra, where Downs' contract was indefinite as to

time but he intended to stay in the British Isles for

the period required to perform his duties in the con-

struction of aircraft depots under the contract between

the United States Government and Lockheed Aircraft

Corporation.

Taxpayer contends that his purpose in going over-

seas was of such a nature that an extended stay might

be necessary for its accomplishment. (Br. 26.) But

that would not be sufficient to qualify him as a resident

within the meaning of the statute as interpreted by

the Regulations. The sentence of the Regulations em-

bodying this thoughfetates as a further condition that

to that end he must have made his home temporarily in

the foreign country. As has been shown, taxpayer did

not satisfy this requirement, and therefore he was not

a resident under this sentence of the Regulations, any

more than under any other.

The cases on which taxpayer relies (Br. 23-27) are

all distinguishable on their facts. They are cases in

which the individuals involved were not war workers,

but long-time foreign service employees of a business

corporation with a background of service abroad for

a considerable period of years as in Swenson v. Thorn-
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as, supra, and White v. Hofferhert, supra. In Myers

V. Commissioner, supra, the question was as to the pre-

cise time at which Myers formed the intention to be-

come a permanent resident of the Bahamas. The court

held that the intention was formed near the end of 1942,

rather than in 1943 as the Tax Court had held, and thus

that Myers was a bona fide resident of Nassau through-

out 1943. There was no question that Myers became

a bona fide resident, since he moved his family to Nas-

sau, sold his house in the United States, applied to his

United States employer for retirement and a pension,

and accepted employment with a Nassau corporation.

As stated, the only question was as to the time when he

became a resident. The court there did not interpret

the word "resident" in the statute and Regulations as

meaning mere physical presence.

Therefore, it is submitted that the Tax Court's find-

ing that under the evidence taxpayer was not a bona-

fide resident of a foreign country or countries during

1943 and 1944 is clearly correct.

II

THE DEFICIENCIES FOR 1943 AND 1944 ARE NOT BARRED BY
THE STATUTE OF LIMITATIONS

Taxpayer's income tax returns for 1943 and 1944

were filed on April 28, 1947. The Commissioner's no-

tice of deficiency was mailed on June 19, 1950. Tax-

payer contends (Br. 6-19) that the statute of limita-

tions had expired at the time the notice of deficiency

was mailed. This depends on which part of Section

275, Internal Revenue Code (Appendix, infra), is ap-

plicable. If the three-year period of limitations pro-

vided in subsection (a) applies, assessment of deficien-
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cies was barred. But the Tax Court held, correctly we
think, that the five-year statute of limitations provided

in subsection (c) applies, so that the notice of defi-

ciency was mailed well within the permissible time.

The question is simply whether, pursuant to the pro-

visions of subsection (c), the Commissioner may assess

deficiencies—^more than three but less than five years

after the filing of the taxpayer's returns—from a tax-

payer who improperly claims an exemption from taxa-

tion of his entire income, thereby understating his

gross income by more than twenty-five percent of the

gross income actually stated on the return. It is our

position that the Tax Court correctly held that the tax-

payer omitted from gross income reported for the years

1943 and 1944 amounts properly includible therein

which for each of said years are in excess of twenty-

five percent of the amount of gross income stated in the

respective returns.

Section 275(c) of the Code provides that if the tax-

payer omits from gross income an amount properly

includible therein which is in excess of twenty-five per-

cent of the amount of gross income stated in the return,

the period of limitations applying to assessment or col-

lection is extended to five years. Taxpayer here stated

in the space provided in the returns for listing the

source of his income (R. 25)

—

American Red Cross—Overseas Sept. 1942 to Dec.

1944. Income received 3300 ; exempt under section

116 I.R.C. ; therefore no taxable income.

In the space provided for entering the amount of gross

income in figures, taxpayer wrote "None". Taxpayer
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seeks to remove himself from the effect of the statute

by apparently contending that he has included in gross

income the full amount of the income received since

he has written the figure $3,300 on the face of the re-

turn, although he claimed a total exemption, extending

into the total income figure nothing at all. Under the

plain words of the statute there can be no doubt that

the taxpayer has understated his gross income in each

return by $3,300.

The taxpayer's brief (Br. 8-12) leaves an erroneous

impression of the legislative history of subsection (c).

Both the legislative history and the adjudicated cases

conclusively demonstrate that the five-year limitation

period is clearly applicable to the instant case. The pro-

visions of subsection (c) of Section 275 first appeared

in Section 275(c) of the Revenue Act of 1934, c. 277,

48 Stat. 680. The bill originating in the House changed

Section 276 of the Revenue Act of 1932, c. 209, 47 Stat.

169, relating to false or no returns and carried no per-

iod of limitations. The reason for the provision was

stated in a sub-committee report published as part of

the House Hearings before the Committee on Ways
and Means, 73d Cong., 2d Sess., Revenue Revision of

1934, p. 139, as follows:

Section 276 provides for the assessment of the

tax without regard to the statute of limitations in

case of a failure to file a return or in case of a false

or fraudulent return with intent to evade tax.

Your subcommittee is of the opinion that the

limitation period on assessments should not apply

to certain cases where the taxpayer has under-
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stated his gross income on his return by a large

amount, even though fraud with intent to evade

tax cannot be established. It is, therefore, recom-

mended that the statute of limitations shall not

apply where the taxpayer has failed to disclose in

his return an amount of gross income in excess of

25 percent of the amount of the gross income

stated in the return. The Government should not

be penalized when a taxpayer is so negligent as to

leave out items of such magnitude from his return.

[Italics supplied.]

The full Committee adopted this reasoning as part

of its report, published in H. Rep. No. 704, 73d Cong.,

2d Sess., p. 35 (1939-1 Cum. Bull. (Part 2) 554, 580).

The Finance Committee of the Senate incorporated

the modification in the same language into Section 275,

except that it provided for a five-year period of limita-

tions. It was this provision that was finally enacted

into law. In its report (S. Rep. No. 558 (73d Cong., 2d

Sess., pp. 43-44 (1939-1 Cum. Bull. (Part 2) 586, 619))

the Committee said:

The present law permits the Government to as-

sess the tax without regard to the statute of limita-

tions in case of failure to file a return or in case of

a fraudulent return. The House bill continues this

policy, but enlarges the scope of this provision to

include cases wherein the taxpayer understates

gross income on his return by an amount which is

in excess of 25 percent of the gross income stated

in the return. Your committee is in general accord

with the policy expressed in this section of the
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House bill. However, it is believed that in the case

of a taxpayer who makes an honest mistake, it

would be unfair to keep the statute open indef-

initely. For instance, a case might arise where a

taxpayer failed to report a dividend because he

was erroneously advised by the officers of the cor-

poration that it was paid out of capital or he might

report as income for one year an item of income

which properly belonged in another year. Accord-

ingly, your committee has provided for a 5-year

statute in such cases. [Italics supplied.]

See H. Conference Rep. No. 1385, 73d Cong., 2d Sess.,

p. 25 (1939-1 Cum. Bull. (Part 2) 627, 634).

It is clear that the Congressional intent was to fix a

longer period of limitations where gross income is un-

derstated by more than twenty-five percent of the

amount actually stated in the return regardless of the

care and good faith of the taxpayer or how honest his

mistake. Ewald v. Commissioner, 141 F. 2d 750, 753

(C.A. 6th). The House Eeport shows that the provi-

sions of Section 275(c) were to take care of cases where

the taxpayer, ^'understates gross income on his return

by an amount which is in excess of 25 percent of the

gross income stated in the return." [Italics supplied.]

It is not enough that somewhere in the return there

appears a figure which should have been correctly in-

corporated in the amount of gross income stated.

As this Court stated in 0'Bryan v. Commissioner,

148 F. 2d 456, 459-460:

The mere appearance of the total amount of

gross income somewhere on the face of an income
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tax return is not sufficient to prevent an omission

within the terms of § 275(c). The government is

not required to search carefully throughout a

tax return to ascertain some fact which will put

it on notice of error. It is apparent from the per-

tinent legislative history that care and good faith

on the part of a taxpayer will not prevent the

applicability of subsection (c). Ewald v. Com-

missioner of Internal Revenue, 6 Cir., 1944, 141

F. 2d 750, 753. To satisfy the terms of the section,

the figure which represents gross income and from

which net income is derived must not he under-

stated by an amount in excess of 25 per cent of

the figure. [Italics supplied.]

The Tax Court significantly pointed out (R. 40) that

the exact question before the Court here had been

decided adversely to the taxpayer's contention in M. C.

Parrish d Co. v. Commissioner, 3 T.C. 119, 130-131,

affirmed, 147 F. 2d 284 (C.A. 5th), where the taxpayer

had reported in an attached schedule receipt of a

certain amount as "Interest collected on State of

Texas obligations", but did not return the amount as

"Gross Income". The Court stated (pp. 130-131):

In Emma B. Maloy, 45 B.T.A. 1104, we had occa-

sion to construe the term "gross income" as used

in section 275(c) of the Revenue Act of 1934,

which section is identical with section 275(c) of

the Revenue Act of 1936. In the course of our

opinion we said

:

* * * We think it evident that the term "gross

income" as used in section 275(c), supra, refers
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to the statutory gross income required to be

reported on the return. The heading, "Gross

Income", on the form of the return calls for the

inclusion there only of gross taxable income.

That amount does not include that portion of

capital gain which is not to be taken into account

in computing taxable income, nor does it in-

clude nontaxable interest on Government securi-

ties. Section 275(c) refers to the omission from

gross income of an amount "properly includible

therein" * * *.

Petitioner did not report the amount of $15,512.52

as gross income under section 22(a) ; it reported

the amount as an exclusion from gross income

under section 22 (b) (4) . Although an amount may
be disclosed fully on the return, if it is not re-

ported as a part of the gross taxable income, it is

not a part of the "gross income stated in the

return" as that phrase is used in section 275(c),

supra. Emma B. Maloy, supra; Estate of C. P.

Hale, 1 T.C. 121; American Liberty Oil Co., ]

T.C. 386; Katharine C. Ketcliam, 2 T.C. 159;

American Foiindation Co., 2 T.C. 502. * * * We
hold that petitioner omitted from its "gross income

stated in the return" the amount of $15,512.52. The

amount of "gross income stated in the return" was

$11,426.94. Since the amount omitted from gross

income was properly includible therein, and since

this amount is in excess of 25 percent of the amount

of gross income stated in the return, it follows
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that the deficiencies for the year 1937 are not

barred by the statute of limitations.

Applying the reasoning of the Parrish case here,

Section 22(b), Internal Revenue Code, provides that

certain items shall not be included in gross income and

shall be exempt from taxation, and subsection 22(b)

(8), Internal Revenue Code (Appendix, infra), there-

under provides for such exclusion from gross

income and exemption from taxation, to the extent

provided in Section 116, of earned income from sources

without the United States. This is the authority upon

which taxpayer bases his claim of nontaxability. If

taxpayer is correct regarding the exemption of his

income under Section 116, then such income should be

excluded, from gross income ; if, however, such income

is found taxable by this Court, then it is "properly

includible therein". With respect to Section 275(c),

taxpayer's disclosure of the income claimed exempt

from taxation has no legal effect. He is not reporting

such income as gross taxable income. His position is

necessarily that the income in question is not "prop-

erly includible" in his gross income.

In Ketcham v. Commissioner, 142 F. 2d 996 (C.A.

2d), the taxpayer attached schedules to her return

revealing the receipt of trust income in lieu of alimony

which she believed was taxable to her husband. The

court held that part of the trust income was taxable

to her and that the schedules did not relieve her from

the effect of having omitted such amount of gross in-

come. In Beis v. Commissioner, 142 F. 2d 900 (C.A.

6th) , the taxpayer revealed sales and proceeds thereof,
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but his basis was improperly computed and no gain

was included in the amount extended into gross income.

Since the gain properly computed exceeded twenty-

five percent of the taxpayer's stated gross income, Sec-

tion 275 (c) was invoked to offset the bar that other-

wise would have been imposed by the statute of

limitations.

Taxpayer's claim of exemption resulted in a failure

to include any amount of gross income stated in the

returns. Assuming that this Court agrees with the

Commissioner's position that the income was properly

includible in the returns, taxpayer understated his

income by one hundred percent, rather than by twenty-

five percent.

The taxpayer argues (Br. 16) that the Commissioner

was fully informed as to the amount he earned, and

that in such circumstances Section 275(c) is without

application. That fact makes no difference here. The

report of the Senate Finance Committee from which

we have quoted above shows plainly that Congress had

just such a situation as the instant one in mind when

it passed the five-year statute. Section 275(c) con-

tains no exception as to cases where the Commissioner

is acquainted with the facts, and it is clear that none

should be read into it.

The cases of Vptegrove Lumber Co. v. Commissioner,

204 F. 2d 570 TC.A. 3d), and Van BergJi v. Commis-

sioner, 18 T.C. 518. on which taxpayer relies (Br. 12-14,

17-18) are clearly distinguishable on their facts. More-

over, to the extent that the Uptegrove case may be con-

sidered authority for the taxpayer's position here, it

is submitted that it is clearly wrong, and should not be
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followed by this Court. 0'Bryan v. Commissioner,

supra; M. C. Parrish dc Co. v. Commissioner, supra.

The Congressional intent is clear from the plain

and unambiguous language of the statute. In the light

of its provisions, and the decided cases by this and other

courts, the conclusion is compelled that the Tax Court

was clearly correct in finding that taxpayer omitted

from gross income reported in the taxable years

amounts properly includible therein which are in ex-

cess of twenty-five percent of the amount of gross in-

come stated in the returns, and, therefore, that the

five-year statute of limitations in subsection (c) of

Section 275 of the Code is clearly applicable.

CONCLUSION

The decision of the Tax Court was correct on both

issues and should be affirmed.

Respectfully submitted,

H. Brian Holland,

Assistant Attorney General,

Ellis N. Slack,

Carolyn R. Just,

Special Assistants to the

Attorney General.

February. 1954.
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APPENDIX

Internal Revenue Code

:

Sec. 22. Gkoss Income.

* * * *

(b) Exclusions from Gross Income.—The follow-

ing items shall not be included in gross income and
shall be exempt from taxation under this chapter

:

* 45- ^ *

(8) Miscellaneous items.—The following items,

to the extent provided in section 116

:

Earned income from sources without the

United States;

* * * ^e

(26 U.S.C. 1946 ed., Sec. 22.)

Sec. 25. Credits or Individual Against Net Income.

(a) Credits for Normal Tax Only.—There shall

be allowed for the purpose of the normal tax, but

not for the surtax, the following credits against the

net income:
* * * *

(4)^ Earned income definitions.—For the pur-
poses of this section

—

(A) ''Earned income" means wages, salaries,

professional fees, and other amounts received

as compensation for personal services actually

rendered, but does not include any amount not

5 This subsection was repealed by Section 107(a) of the Rev-
enue Act of 1943, c. 63, 58 Stat. 21, as to taxable years beginning
after December 31, 1943.
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included in gross income, nor that part of the

compensation derived by the taxpayer for per-

sonal services rendered by him to a corporation

which represents a distribution of earnings or

profits rather than a reasonable allowance as

compensation for the personal services actually

rendered. In the case of a taxpayer engaged in

in a trade or business in which both personal

services and capital are material income produc-

ing factors, a reasonable allowance as compen-

sation for the personal services actually rendered

by the taxpayer, not in excess of 20 per centum,

of his share of the net profits of such trade or

business, shall be considered as earned income.

* * * *

(26 U.S.C. 1940 ed.. Sec. 25.)

Sec. 116 [As amended by Sec. 148(a), Revenue Act

of 1942, c. 619, 56 Stat. 798]. Exclusions From
Gross Income.

In addition to the items specified in section 22(b),

the following items shall not be included in gross

income and shall be exempt from taxation under this

chapter

:

(a) Earned Income From Sources Without the

United States.—
(1) Foreign resident for entire taxaMe year.—

In the case of an individual citizen of the United

States, who establishes to the satisfaction of the

Commissioner that he is a bona fide resident of a

foreign country or countries during the entire
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taxable year, amounts received from sources with-

out the United States (except amounts paid by

the United States or any agency thereof) if such

amounts would constitute earned income as defined

in section 25(a) if received from sources within

the United States; but such individuals shall not

be allowed as a deduction from his gross income

any deductions properly allocable to or chargeable

against amounts excluded from gross income under

this subsection.

(2) Taxable year of change of residence to

United States.—In the case of an individual citi-

zen of the United States, who has been a bona fide

resident of a foreign country or countries for a

period of at least tw^o years before the date on

which he changes his residence from such country

to the United States, amounts received from

sources without the United States (except amounts

paid by the United States or any agency thereof),

which are attributable to that part of such period

of foreign residence before such date, if such

amounts would constitute earned income as defined

in section 25(a) if received from sources within

the United States; but such individual shall not

be allowed as a deduction from his gross income

any deductions properly allocable to or chargeable

against amounts excluded from gross income under

this subsection.

^ W w W

(26 U.S.C. 1946 ed.. Sec. 116.)
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Sec. 119. Income Feom Sources Within The
United States.

* * * *

(c) Gross Income from Sources Without United

States.—The following items of gross income shall

be treated as income from sources without the United

States

:

* * * * •

(3) Compensation for labor or personal serv-

ices performed without the United States

;

(26 U.S.C. 1946 ed., Sec. 119.)

Sec. 275. Period of Limitation Upon Assessment

And Collection.

Except as provided in section 276

—

(a) General Rule.—The amount of income taxes

imposed by this chapter shall be assessed within

three years after the return was filed, and no pro-

ceeding in court without assessment for the collec-

tion of such taxes shall be begun after the expiration

of such period.

* * * *

(c) Omission from Gross Income.—If the tax-

payer omits from gross income an amount properly

includible therein which is in excess of 25 per centum

of the amount of gross income stated in the return,

the tax may be assessed, or a proceeding in court

for the collection of such tax may be begun without
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assessment, at any time within 5 years after the

return was filed.

* * * *

(26 U.S.C. 1946 ed., Sec. 275.)

Revenue Act of 1943, c. 63, 58 Stat. 21

:

Sec. 107. Repeal of Earned Income Credit.

* * * *

(b) Earned Income From Sources Without United

States.—Section 116(a) (relating to earned income

from sources without the United States) is amended

(1) by striking out "if such amounts would consti-

tute earned income as defined in section 25(a) if

received from sources within the United States"

appearing in paragraphs (1) and (2) and inserting

in lieu thereof ''if such amounts constitute earned

income as defined in paragraph (3)"; and (2) by

inserting at the end thereof the following new par-

agraph :

"(3) Definition of earned income.—For the

purposes of this subsection, 'earned income' means

wages, salaries, professional fees, and other

amounts received as compensation for personal

services actually rendered, but does not include

that part of the compensation derived by the tax-

payer for personal services rendered by him to a

corporation which represents a distribution of

earnings or profits rather than a reasonable allow-

ance as compensation for the personal services

actually rendered. In the case of a taxpayer en-

gaged in a trade or business in which both personal
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services and capital are material income producing

factors, under regulations prescribed by the Com-

missioner with the approval of the Secretary, a

reasonable allowance as compensation for the

personal services rendered by the taxpayer, not in

excess of 20 per centum of his share of the net

profits of such trade or business, shall be con-

sidered as earned income."

Treasury Regulations 111, promulgated under the

Internal Revenue Code

:

Sec. 29.116-1.^ Earned Income From Sources With-

out the United States.—For taxable years beginning

after December 31, 1942, there is excluded from

gross income earned income in the case of an indi-

vidual citizen of the United States provided the

following conditions are met by the taxpayer claim-

ing such exclusion from his gross income: (a) it

is established to the satisfaction of the Commissioner

that the taxpayer has been a bona fide resident of a

foreign country or countries throughout the entire

taxable year; (b) such income is from sources with-

out the United States; (c) the income constitutes

earned income as defined in section 25(a) if received

from sources within the United States; and (d) such

I

6 This section was amended by T.D. 5373, 1944 Cum. Bull. 143,

so as to refer to earned income as defined in Section 25(a), Internal

Revenue Code, for taxable years beginning before January 1, 1944

;

and for taxable years after December 31, 1943, to refer to the defi-

nition of earned income in Section 116(a)(3), in accordance with

the amendment contained in Section 107 of the Eevenue Act of

1943, stipra.
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income does not represent amounts paid by the

United States or any agency or instrumentality

thereof. Hence, a citizen of the United States taking

up residence without the United States in the course

of the taxable year is not entitled to such exemption

for such taxable year. However, once bona fide resi-

dence in a foreign country or countries has been

established, temporary absence therefrom in the

United States on vacation or business trips will not

necessarily deprive such individual of his status

as a bona fide resident of a foreign country. Whether

the individual citizen of the United States is a

bona fide resident of a foreign country shall be deter-

mined in general by the application of the principles

of sections 29.211-2, 29.211-3, 29.211-4, and 29.211-5

relating to what constitutes residence or nonresi-

dence, as the case may be, in the United States in

the case of an alien individual.

* * ^f- *

Sec. 29.211-2. Definition.—A ''nonresident alien

individual" means an individual

—

(a) Whose residence is not within the United

States; and

(b) Who is not a citizen of the United States.

The term includes a nonresident alien fiduciary.

An alien actually present in the United States who
is not a mere transient or sojourner is a resident of

the United States for purposes of the income tax.

Whether he is a transient is determined by his

intentions with regard to the length and nature of
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Ms stay. A mere floating intention, indefinite as to

time, to return to another country is not sufficient to

constitute him a transient. If he lives in the United

States and has no definite intention as to his stay,

he is a resident. One who comes to the United

States for a definite purpose which in its nature may
be promptly accomplished is a transient; but if his

purpose is of such a nature that an extended stay

may be necessary for its accomplishment, and to that

end the alien makes his home temporarily in the

United States, he becomes a resident, though it may
be his intention at all times to return to his domicile

abroad when the purpose for which he came has been

consummated or abandoned. An alien whose stay

in the United States is limited to a definite period

by the immigration laws is not a resident of the

United States within the meaning of this section,

in the absence of exceptional circumstances.

Sec. 29.211-3. Alien Seamen, When to he Re-

garded as Residents.—
* * * *

Sec. 29.211-4. Proof of Residence of Alien.—The

following rules of evidence shall govern in deter-

mining whether or not an alien within the United

States has acquired residence therein within the

meaning of chapter 1. An alien, by reason of his

alienage, is presumed to be a nonresident alien. Such

presumpiton may be overcome

—

(1) In the case of an alien who presents himself

for determination of tax liability prior to departure

for his native country, by (a) proof that the alien.
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at least six months prior to the date he so presents

himself, has filed a declaration of his intention to

become a citizen of the United States under the nat-

uralization laws, (b) proof that the alien, at least

six months prior to the date he so presents himself,

has filed Form 1078 or its equivalent, or (c) proof

of acts and statements of the alien showing a definite

intention to acquire residence in the United States

or showing that his stay in the United States has been

of such an extended nature as to constitute him a

resident

;

(2) In other cases by (a) proof that the alien

has filed a declaration of his intention to become a

citizen of the United States under the naturalization

laws, (b) proof that the alien has filed Form 1078

or its equivalent, or (c) proof of acts and statements

of an alien showing a definite intention to acquire

residence in the United States or showing that his

stay in the United States has been of such an ex-

tended nature as to constitute him a resident.

In any case in which an alien seeks to overcome

the presumption of nonresidence under (l)(c) or

(2)(c), if the internal-revenue officer who examines

the alien is in doubt as to the facts, such officer may,

to assist him in determining the facts, require an

affidavit or affidavits setting forth the facts relied

upon, executed by some credible person or persons,

other than the alien and members of his family, who

have known the alien at least six months prior to the

date of execution of the affidavit or affidavits.
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